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S. 1886—TO IMPROVE JUDICIAL MACHINERY BY
AMENDING TITLE 28, UNITED STATES CODE, TO
BROADEN AND CLARIFY THE GROUNDS FOR JUDI-

CIAL DISQUALIFICATION, AND FOR OTHER PUR-
POSES

S. 1553—TO AMEND SECTION 455 OF TITLE 28, UNITED
STATES CODE

WEDNESDAY, JULY 14, 1971

U. S. Senate,
Subcommittee on Improvements in Judicial Machinery

OF the Committee on the Judiciary,
Washington^ D. C.

The subcommittee met, pursuant to notice, at 10 : 05 a.m., in room
6226. New Senate Office Building, Senator Quentin N. Burdick

(chairman of the subcommittee) presiding.
Present : Senators Burdick, and Gurney.
Also present : William P. Westphal, chief counsel, and Miss Kath-

ryn M. Coulter, chief clerk.

Senator Burdick. The subcommittee will come to order.

The Subcommittee on Improvements in Judicial Machinery meets

today to hold the initial hearmg on two bills, S. 1553 and S. 1886,
both of which seek to amend that part of the United States Code
which states the circumstances when a Federal judge must disqual-

ify himself from j)articipating in a case before his court. This provi-
sion of the code—28 U.S.C., section 455—applies to Supreme Court
Justices as well as to circuit and district judges, and also to judges
of special courts.

In recent years changes in, and nominations to, the Supreme
Court have brought public attention to the subject of judicial dis-

qualification. But these celebrated instances have merely focused con-

sideration upon a problem which, at one time or another, can con-

front every one of our 532 Federal judges.
Under section 455 of title 28, a justice or judge must disqualify

himself in four instances :

(1) "Wlien he has a substantial interest in any case;

(2) "Wlien he has been of counsel in any case
;

(3) When he has been a material witness in any case, or

(4) "When he is so related to or connected with any party or his

attorney as to render it improper, in his opinion, for him to sit on
the proceeding.

(1)



Two instances, that is, when the judge has been a counsel or mate-
rial witness in a case, are fairly definite. But the other two instances

are uncertain, their indefiniteness hinging upon the term "substan-

tial" in the one instance, and upon the terms "so related to or con-

nected with *** as to render it improper in his opinion", to sit.

It will be perceived as a practical matter that in these two instances

the statute leaves the matter of disqualification to the "subjective"

opinion of the judge, or as some cases state it "to the conscience of a

particular judge." However, the real evil of our present law is not so

much this uncertainty of language or the subjective nature of the ul-

timate test but rather the fact that there is a corollary rule of law
which says that a judge "has a duty to sit." In other words, our sys-
tem does not permit us to indulge the judge who would "rather not"
sit in a particular case. Our system says "if you are not disqualified

you must sit."

It has been suggested by many, and I am inclined- to agree, that

the legal standard which Congress has set up under section 455 has
the effect of placing a judge on the horns of a dilemma. And, of

course, it may be equally unsatisfactory to litigants and their attor-

neys in a particular case.

We have under consideration in these hearings commencing today
two proposals to rectify this situation. One is S. 1553 which is spon-
sored by Senator Hollings and the other is S. 1886 sponsored by
Senator Bayh.

Before we call upon these distinguished Senators to explain their

respective bills, let me make one further explanatory remark. While
these two bills are of interest to our judges, we have not scheduled

any Federal judges to appear today. The reason is that one of the

bills, S. 1553, is quite similar to the American Bar Association pre-

liminary draft of part of the proposed "Canons of Judicial Ethics."

It is my understanding that the chairman of the ABA committee

working on this subject wishes to defer his appearance before the
subcommittee until sometime after October 30, 1971, when the ABA
committee will give further consideration to its recommendations.
Since it is obvious that a later hearing will have to be held, we have
deferred until that time the expression of views by representative
Federal judges.
Now, at this time, without objection, the two bills mentioned and

the ABA tentative draft will be made a part of the record.

[S. 1553 and S. 1886 and attachments follow :]



92d CONGKESS
1st Session S. 1553

IN THE SENATE OF THE UNITED STATES

April 15, 19Y1

Mr. HoLLiNGS introduced the following bill
;
which was read twice and referred

to the Committee on the Judiciary

A BILL
'" To amend section 455 of title 28, United States Code.

1' Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That section 455 of title 28, United States Code, is amended

4 by striking the entire section and adding in lieu thereof:

5 "Sec. 455. Interest of Justice oe Judge.—Any

6 justice of the United States shall disqualify himself in any

7 proceeding where:

8
"

(
1

)
He has a fixed belief concerning the merits of

9 the matter in controversy or personal knowledge of mate-

10 rial facts concerning it.

11 "(2) He has previously served as counsel in the

ii



2

1 matter in controversy, or has been a material witness

2 concerning it.

3
"
(3) He is within the fourth degree of iielationship

4 by blood or marriage to a person who :

5
"

(a) Is a party to the proceeding or an officer

6 or director of a party ;

7
"
(b) Is acting as oounisel in the proceeding;

8
"
(c) To the judge's knowledge has a substan-

9 tial interest in the matter in controversy or the affairs

10 of a party to the proceeding ;

11 "(d) Will likely be a material witness in the

12
proceeding.

13 "
(4) He knows that he, individually or as a fiduci-

1*
ary, has a financial interest in the subject matter in con-

1^
troversy, or m a party to the proceeding. A judge should

1^ make reasonable effort to inform himself about his per-

^'^ sonal and fiducial financial interests and those of the

^^ members of his family residing in his household. For

^^
the pui-poses of this subsection—

20 "
(a) 'Fiduciary' means executor, administrator,

2-*-

trustee, guardian, and the like.

22
"(b) 'Member of his family residmg in his

23
household' means any relative by blood or mar-

2^
riage, or a person treated in fact as a relative, who

resides permanently in the judge's household.
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1 "(c) 'Financial interest' includes any legal or

2 equitable economic interest, however small, and any

'S relationship as director, advisor, or other active

4 participant, except that—

5
"

(i) ownership in a mutual or common

6 investment fimd that holds securities is not a

7 'financial interest' in such securities;

8 "
(ii) ownership of government bonds is

9 not a 'financial interest' unless the proceeding

10 involves the validity of the bonds or could sub-

11 -

stantially affect their value.

12 -'

"|:5) A judge disqualified by the terms of sub-

13 ^_ division (.3V or (4) of this subsection may, if he

14 -chooses to do so, disclose to an appropriate court ofiicer,

1^
fully and in writing, the basis of his disqualification. The

1^ court officer -«hall transmit the statement to all parties.

1'^ If all parties and counsel thereupon agree in writing

1^
to remit the judge's disqualification, the judge may

1^
participate in the proceeding. The judge's statement and

^^
the consents of the parties and counsel shall be incorpo-

^1 rated in the record of the proceedings."



92d CONGEESS
1st Session S. 1886

IN THE SENATE OF THE UNITED STATES

May 17 (legislative day, May 14), 1971

Mr. Bayh introduced the following bill
; which was read twice and referred

to the Committee on the Judiciary

A BILL
To improve judicial machinery by amending title 28, United

States Code, to broaden and clarify the grounds for judicial

disqualification, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Judicial Disqualification

4 Act of 1971".

5 Sec. 2. Section 455 of title 28, United States Code, is

6 amended to read as follows:

7 "§455. Interest of justice or judge

8 "Any justice or judge of the United States shall dis-

9
qualify himself, and shall not accept waiver of disqualifica-

10 tion, (
1

)
in any case in which he has an interest, which shall

II



1 includo any stockholding in a coi-porate party, any stock-

2 holding in a corporation which holds 10 per centum or more

3 of the stock of a coq)ora.te party, any stockholding in a cor-

4 poration of which 10 per centum or more of the stock is held

5 by a ooi-porate party, and the holding of any office of a oor-

6 poration described in this section; (2) in any case in which

7 he has rendered legal service to a party with respect to any

8 matter or thing in controversy; (3) in any case m which he

9 is or has been a material witness; (4) in any case in which

10 he is so related to or connected with any party or attorney as

11 to create a conflict of interest or otherwise render it improper

12 for him to sit on the trial, appeal, or other proceedmgs; (5)

13 in any case in which his participation in the case will create

14 an appearance of impropriety; and (6) in any other case in

15 which, in his opinion, it would be improper for him to sit."

16 Sec. 3. Section 144 of title 28, United States Code, is

17 amended to read as follows : "'^^':fe.r_

18 "§144. Bias or prejudice of judge **«• .J^ \

19 "Whenever a party to any proceeding in a district court,

20 either with his own verification or over his attorney's signa-

21 ture, makes and files a timely affidavit that the judge before

22 whom the matter is pending has a personal bias or prejudice

23 either against him or in favor of any adverse party, such

24 judge shall proceed no further therein, but another judge

25 shall be assigned to hear such proceeding. The affidavit shall
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3

1 be timely if filed (a) twenty or more days before the time

2 first set for trial or
(
b

)
within ten days after the filing party

3 is first given notice of the identity of the trial judge or (c)

4 when good cause is shown for failure to file the affidavit

5 within such times. A party may file only one such affidavit

6 in any case, and only one affidavit may be filed on a side.

7 A party waives his right to file an affidavit by participating

8 in a hearing or submission of any motion or other matter

9
requiring the judge to exercise discretion as to any aspect

10 of the case or by beginning trial proceedings before the

11 judge."



Canons of Judicial Ethics

may 1971/tentativb deaft

C. Disqualification. A judge should disqualify himself in any proceeding in

which his impartiality might reasonably be questioned, including but not lim-

ited to instances where :

(1) He has a fixed belief concerning the merits of the matter before him, or

personal knowledge of evidentiary facts concerning it
;

(2) He has previously serv^ed as a lawyer in the matter in controversy, or

has been a material witness concerning it
;

(3) He or his spouse is within the [third] degree of relationship to a

person, or the spouse of a person, who :

(a) Is a party to the proceeding or an officer or director of a party ;

(b) Is acting as a lawyer in the proceeding ;

(c) Is known by the judge to have a substantial interest in the matter in

controversy or the affairs of a party to the proceeding ;

(d) Is to the judge's knowledge likely to be a material witness in the pro-

ceeding.

Commentary
The degree of relationship is calculated according to the civil law system.

For example, the suggested third degree of relationship test would disqualify
the judge if his or his spouse's father, grandfather, uncle, brother, or niece's

husband were a party or lawyer in the case, but would not disqualify him if a

cousin were a party or lawyer in the case.

(4) He knows that he. individually or as a fiduciary, or any member of his

immediate family, or any member of his family residing in his household, has

a financial interest :

(i) in the subject matter in controversy,

(ii) in a party to the proceeding, or

(iii) that could be substantially affected by the outcome of the proceeding.
A judge should make a reasonable effort to inform himself about his personal

and fiduciary financial interests and those of the members of his family resid-

ing in his household. For the purix»ses of this subsection :

(a) "Fiduciary" means executor, administrator, trustee, guardian, and the

like.

(b) "Member of his immediate family" means a spouse, child, grandchild,

parent, or a person standing in fact or in law in such a relationship.

(c) "Member of his family residing in his household" means any relative by
blood or marriage, or a person treated in fact as a relative, who resides in the

judge's household.

(d) "Financial interest" includes any legal or equitable economic interest,

however small, and any relationship as director, advisor, or other active par-

ticipant, except that :

(i) ownership in a mutual or common investment fund that holds securities

is not a "financial interest" in such securities.

(ii) a fiduciary office in an educational, religious, charitable, fraternal, or

civic organization is not a "financial interest" in securities held by the organi-
zation.

(iii) the proprietary interest of a policyholder in a mutual insurance com-

pany, or of a depositor in a savings association, or a similar interest in a like

organization, is a "financial interest" in the organization only if the outcome
of the proceeding could substantially affect the value of the interest.

(iv) ownership of government bonds is a "financial interest" in the issuer

only if the outcome of the proceeding could substantially affect the value of

the bonds.

(5) A judge disqualified by the terms of subdivision C(3), or by subdivision

C(4) but whose interest is insubstantial, may if he chooses to do so disclose

fully and in writing the basis of his disqualification to an appropriate court

officer, who shall transmit a copy of the statement to each party and his

lawyer, if any. If the parties and lawyers all agree in writing to remit the

judge's disqualification, the agreement shall be filed wdth such officer, and the

judge may participate in the proceeding. The judge's statement and the agree-

ment signed by all parties and lawyers shall be incorporated in the record of

the proceeding.
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Commentary
The procediire is designed to minimize the chance that a party or lawyer

will feel coerced into an agreement Each court may designate a person to

administer the procedure. The oflScer so selected should be one whose position
is as independent as possible of the judge, to further alleviate pressure to sign
the agreement.

In class actions "the parties" are the persons specifically named as repre-
sentatives of the class.

Senator Burdick. I am pleased to call upon Senator Bayh as the

first witness. Senator Bayh.

STATEMENT OF SENATOR BIRCH BAYH, A UNITED STATES
SENATOR FROM THE STATE OF INDIANA

Senator Bath. Thank you, Mr. Chairman, and members of the

committee.
I appreciate the opportunity to testify before this subcommittee of

the full Judiciary Committee on which I have the privilege of serv-

ing with the distinguished Senator from North Dakota.
I ask unanimous consent to have my statement put into the record

in toto. I will then just briefly summarize my thoughts on the sub-

Senator Burdick. Without objection, the entire statement will be
made a part of the record, and your summary will be appreciated.

[The prepared statement submitted by Senator Bayh reads in full

as follows:]

Statement of Senator Birch Bayh on Judicial Disqualification

Mr. Chairman. I am very pleased to have the opportunity to testify before
this Subcommittee about judicial disqualification. As every member of this

Subcommittee knows, in recent times the Senate has been involved in a series

of diflScult and troubling controversies concerning the fitness of nominees to

the federal bench. One of the most consistently troubling of the issues we have
had to face is the question of when a judge ought to disqualify himself from
participation in the hearings of a case. And it must be admitted that these dif-

ficult and unfortunate disputes are still continuing.
These debates have been lengthy and at times bitter, but I hope we have

learned a valuable lesson in ethics in the course of all our discussions. And I

believe that we have enunciated new standards of conduct in judging some of

the nominations which have come before us. These new, higher standards rep-
resent a useful and welcome change in the law, and I hope that as a result of
these hearings this Subcommittee will report out a bill and do its part in writ-

ing these lessons, and these standards, into the law of the land.

judicial disqualification ACrr op* 1971

The standards of judicial conduct demanded by the American people have
improved substantially in recent times. I fear that some Federal judges, inten-

tionally isolated from the need to face the voters, have not been consistent in

adhering to this new, more rigorous, sense of propriety. Particularly where
financial interests are involved, we need a major revision in our statutory pro-
visions governing judicial disqualification. I believe that S. 1886, the Judicial

Disqualification Act of 1971, is such a major revision.
The Judicial Disqualification Act amends sections 455 and 144 of Title 28 of

the United States Code. Both of these revisions reflect the thoughts and testi-

mony of John Frank, one of our foremost authorities on judicial disqualifica-

tion, who vrill be testifying later today. They were drafted and revised with
the continuing advice and invaluable assistance of Mr. Frank.
The draft revisions, and last year's bill, were circulated to a number of dis-

tinguished lavpyers, judges, and professors across the country. Many thoughtful
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and interesting responses were received and a number of these suggestions
have been incorporated in the proposed legislation.
There are a number of defects in section 455. The central provisions of sec-

tion 455 re<iuire a judge to disqualify himself in any case in which he has a
"substantial interest." Those are the crucial words, "substantial interest."

Unfortimately the words "substantial interest" have at least three interpre-
tations in the Federal courts. In the majority of circuits any pecuniary inter-

est refiuire.s disqualification. But the fifth circuit, and apparently the eighth
circuit as well, has interi)reted the statute to mean that a judge may sit

regardless of interest, unless the decision will have a significant effect ui>on
the value of the judge's interest. And the fourth circuit interprets the statute
as permitting "di-sclosure and waiver," in which the judge discloses his interest

in the case and may hear it if the parties waive their objection. Such waivers
are often made because counsel dare not jeopardize their relationship with a

judge before whom they appear regularly by seeming to question his impartial-
ity.

A further problem with section 455 is that although judges are prohibited
from sitting in cases where they have been of counsel, or witnes.s, or where
they are related to a party or counsel, the statute fails to remind the judges
of their obligation to "avoid the api)earance of impropriety" as required by the
American Bar Association's Canon's of Judicial Ethics.

REVISION OF SECTION 4 55

The Judicial Disqualification Act is intended to correct many of these prob-
lems. The proposed revison of section 455 eliminates the "substantial interest"

language and clarifies the type of interest requiring disqualification. The rule
is clear and simple. The bill precludes participation by a judge in a case if he
holds any stock—even a single share—of a corporate i>arty, or any corporation
substantially related to a corporate party.
The bill deliberately avoids any resort to the device of disclosure and

waiver, and imposes mandatory disqualification in cases where the provisions
of the statute are met. The revision also requires the judge to disqualify for

appearance of impropriety, thereby codifying the requirement of proposed
canon 5. Finally, the bill relaxes the so-called duty to sit in cases where the

judge is not disqualified by the provisions of the statute, and gives him fair
latitude to disqualify himself in other instances where "in his opinion, it

would be improper for him to sit."

The revision of section 455 would be very similar to the judicial disqualifi-
cation standards recently recommended in the tentative draft of the Special
Committee on Standards of Judicial Conduct of the American Bar Association.
This very distinguished group, chaired by the Honorable Roger Traynor,
former chief justice of the California Supreme Court, believed that :

A judge should disqualify himself in any proceeding in which his impartial-
ity might reasonably be questioned, including but not limited to instances
where : . . . He knows that he, individually or as a fiduciary, or any member
of his immediate family, or any member of his family residing in his house-
hold, has a financial interest: (1) in the subject matter in controversy, (ii) in
a party to the proceeding, or (ii) that could be substantially affected by the
outcome of the proceeding.
An "interest'' according to their standard would include any legal or equita-

ble interest, no matter how small, in a party or thing involved in the litigation
or any directorial or active participation in any organization involved in the
litigation.

Let me summarize briefly the provisions of revised Section 455. First, the

judge shall not take part in any case in which he has any interest. An interest
is defined to include any stockholding in a corporate party, any stockholding in
a coriX)ration which owns 10 percent or more of the stock of a corporate
party, and the holding of any office of a corporation described above. Second,
the judge must recuse himself in cases in which he has rendered legal services
to any party with respect to any matters or thing in controversy. Third, he is

required to not participate in cases in which he is or has been a material wit-
ness. Fourth, another judge must be assigned if the judge in question is so
related to or connected with either a party or an attorney as to "create a con-
flict of interest" or otherwise make it improper for him to sit on the proceed-
ings. Fifth, a judge would have to excuse himself whenever his participation



12

would create even "an appearance of impropriety." Sixth, and finally, the judge
would be able to disqualify himself in any case in which "in his opinion, it

would be improper for him to sit."

DIFFERENCES BETTW^N S. 1886 AND S. 1553

The other bill being considered today, S. 1553, would essentially incorporate
the provisions of Canon 2 of the tentative draft of the American Bar Associa-
tion's Canons of Judicial Ethics, which was proposed to the association by the

Special Committee on Standards of Judicial Conduct. Today I ought to point
out a few of the differences between the two bills.

The most important difference is that S. 1886 explicitly forbids waiver of
the disqualification requirements. The judge has no choice but to take himself
out of the consideration of the cause. I fully realize that in some cases the
conflict will be de minimis and waiver may well be proper. But those few
cases should not lead us to establish a rule which can only cause trouble in
the long run. No lawyer or party should have to be put in the position of indi-

cating to a judge that he does not trust liis ability to try the cause fairly.
Since most lawyers practice regularly before a relatively small number of

judges, the lawyer, knowing he will be facing the same judge in another cause
in the near future, is likely to feel he must show his confidence in the judge
by asking the judge to waive the disqualification.
The procedure for waiver si)ecified by S. 1553 is, to my mind, especially

unfortunate. In most cases, the judge is not exi^ected to disclose the reasons
for his disqualification. However, if the judge believes that there is no need
for disqualification in a certain case, section 5 of S. 1553 allows the judge to

disclose in full the nature of the conflict to an appropriate court olficer. The
statement is then submitted to the parties and their counsel. If all parties and
counsel agree that tlie disqualification is unncessary in the particular instance,
then the judge may participate in the casa If the judge submitted such a
written statement, a litigant would draw the natural conclusion that the judge
felt that there was no need for him to disqualify himself in that particular
case. And by not agreeing to a waiver under these circumstances, the parties
would in effect be telling the judge that they disagreed with him about his

ability to try a case fairly and impartially. I believe that this is the type of

decision that no lawyer or party should have to be faced with.

My bill avoids this unnecessary and unpleasant dilemma by providing specif-

ically that the judge "shall not accept waiver of disqualification." While I rec-

ognize that there may be a few circumstances in which these rules will force a

change of judge even though the parties would have been perfectly content to

have him decide the issue, I believe that it is much more important to remove
the burden of waiver from parties and litigants in every other case.

There are a few other differences between the two bills which I ought to

point out. While both prohibit participation if the judge has any financial

interests however small, S. 1886 specifies the exact holdings a judge may have
in a parent or subsidiary of a corporate party. In addition, my disqualification
bill specifically requires disqualification in any case in which the judge's par-

ticipation would result in "an appearance of impropriety," a ground for dis-

qualification mentioned by the Supreme Court in the Commonwealth Coatings
case. S. 1553 does not include such a provision.

REVISION OF SECTION 144

S. 1553 deals only with judicial disqualification. S. 1886 includes an addi-

tional section which would amend section 144 of Title 28 to give litigants a

peremptory challenge to a judge. I believe that this section complements sec-

tion 455 and that it is a necessary part of any complete approach to the prob-
lems of judicial disqualification.
Under present law, when a motion to disqualify for prejudice or bias is

made, a party is often dismayed to learn that under section 144 the judge him-
self determines whether the allegations are sufficient. Surely litigants who
believe that they cannot get a fair trial before a particular judge should not
have to convince the very same judge of his bias.

This result distnibs me because it contributes to the lack of confidence in

our courts. This lack of confidence does not, in my opinion, reflect some basic

defect in our political system or our judicial procedures. The problem is not so
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much one of fundamental injustice as the appearance of injustice. No statute

creates more distrust than does the section 144 procedure for disqualification
for prejudice.
One iK)ssible change in section 144 would require some other judge to rule

on the question of a trial judge's alleged bias. However, this still puts undue
pressure on counsel, and it ignores the ix>ssibility of embarrassment and ten-

sion created when one man must rule on the impartiality of his colleague—and
often, his friend.

The Judicial Disqualification Act of 1971 takes a different approach to

changing section 144. It would create a right in a litigant to one peremptory
challenge of a trial judge assigned to hear his case, adopting a disqualification

provision now employed in California and nearly 20 other States. Under such
a provision a judge is disqualified upon the filing of an aflSdavit alleging bias

or prejudice and signed by the party or by his lawyer. The disqualified judge
is left with no option except to determine whether the application has been

timely made. The aflSadavit must be filed before any discretionary matter has
been presented to the judge. Each side is restricted to one challenge, in order
to avoid abuse in cases where one of the parties simply wants to create delays
or to avoid trial altogether.

CONCLUSION

Mr. Chairman, I want to commend you for taking the lead in studying and
debating this most difficult question. I look forward to the continuation of this

debate both in the full Judiciary Committee and on the floor of the Senate. I

sincerely hope that this year will result in final passage of a new series of

statutes designed to define with greater precision the specific instances in

which our federal judges should and should not participate in the cases

assigned them. Only when we finally succeed in bringing some clarity and cer-

tainty into our judicial disqualification rules will all litigants be assured of

fair and impartial justice in the federal courts.

Senator Bath. Well, I will attempt to resist the senatorial tradi-

tion of summarizing a 15-miniite statement in 30 minutes. I know
the Senator from North Dakota has shared the interest of the Sena-
tor from Indiana in judicial ethics. Let me say emphatically, that

we should not limit our efforts to sharing confidence in just one
branch of Government. I have introduced the Omnibus Disclosure

Act, which has been referred to the Committee on Government Op-
erations. It deals with disclosure not only on the part of the judici-

ary but the executive and the Congress as well.

We have had a couple of very dijfiicult battles over Supreme Court

judges. These have been controversial to say the least, and, hope-
fully, out of this controversy we can gain better understanding of

the need to deal with this problem of judicial disqualification.
Also I see the next witness is going to be our distinguished col-

league and friend from South Carolina, Senator Hollings.
He has studied this carefully, as have I, and I understand that

our staffs are going to meet later on today with Mr, John Frank,
who is, without question, one of the leading, if not the leading, ex-

pert in the whole business of judicial disqualification.
Last year I co-sponsored the bill of the Senator from South Caro-

lina, and I understand he has a revised version. I hope he will permit
me to share a cosponsorship with him this year again.
For the sake of time, let me suggest that I am deeply concerned

about the specific reference in section 455, title 28, of the U.S. Code,
to "substantial interest." "Substantial interest" is a broad term. No
one knows exactly what it means. In the ComTnonwealth Coatings
case it was discussed rather thoroughly

—and not with total agree-
ment, but at least rather extensively in one of the nomination con-

96-978 O - 73 - 2
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frontations. It seems to the Senator from Indiana that the Supreme
Court spoke rather eloquently, in incorporating the ABA Canons of

Ethics, which refer specifically—and I quote
— "to the need to avoid

the appearance of impropriety." The court almost went to say that
almost any interest was a substantial interest in the terms of the
need to avoid the appearance of impropriety.
The Committee on Standards of Judicial Conduct of the Ameri-

can Bar Association, with Judge Traynor as the chairman, specifi-

cally dealt with this question, and I quote very briefly :

A judge should disqualify himself in any proceedings in which any impar-
tiality might reasonably be questioned, including but not limited to, instances
where :

* * * He knows that he, individually or as a fiduciary, or any member
of his immediate family, or any member of his family residing in his house-
hold, has a financial interest: (i) In the subject matter in controversy, (ii) in
a party to the proceedings, or (iii) that could be substantially affected by the
outcome of the proceeding.

Now, Mr. Chairman, I realize that some of these financial interests

might be described as de minimis. As I said repeatedly in the debate
we had at some length on the floor of the Senate, it is difficult for

me to envision very many judges directly and intentionally involv-

ing themselves in a conflict-of-interest, one in which they thought
their holdings or the holdings of their family would influence their

judgment or would cause them to decide to feather their own nest.

But it seems to me that we need to go further than this. If we are

concerned, as most of us are with the need to shore up public confi-

dence in our public institutions, we need to remove any scintilla of
doubt that the public might have that that judge would be preju-
diced in his decision. And that is why the criteria that we establish
in S. 1886 is rather strict.

And one of the distinctions which our measure makes with the
recommendation of the bar association is that in our bill, S. 1886, we
explicitly forbid the waiver of the disqualification requirement.

I think it is important for us not to put any of the attorneys
practicing before the bench in the position where they have to say to

the judge, "All right, we will go along. Your Honor, although we
are concerned." There is a great reluctance on the part of counsel to

suggest to the judge that he is prejudiced, because they are going to

have to go ahead and practice before that judge later.

Therefore, we require the judge to disqualify himself and we ex-

plicitly prohibit waiver. Furthermore, we permit each counsel to

have one peremptory charge. Some might say this is a challenge
without explanation. This is a rather high test, but I think it is im-

portant for us to establish that type of standard if we are to shore

up the confidence that has been waning significantly.
I am looking forward to reading the testimony of our colleague

from South Carolina and former professor and now counsellor at

law, John Frank, who has worked carefully with our staff in struc-

turing 1886.

I also note that in the audience is one of the learned members of
the Indiana appeals court. Justice John Robertson, who will make a

significant contribution to this committee by testifying about my
home state's experience with the peremptory challenge.
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That is the end of my abbreviated testimony, Mr. Chairman, and
I appreciate your courtesy.

If you have any questions, I will be glad to try to deal with them.

Senator Burdick. Yes, I have just one or two questions here bear-

ing on the last portion of your testimony.
In North Dakota, the method of disqualifying judges that are

deemed to be prejudiced w^as provided for by the filing of an affida-

vit of prejudice. However, a new law just enacted by the legislature,
which shall become effective on July 1 of this year, or has been

effective, provides that all that is necessary is the filing of a written

demand for the change of the judge, executed in triplicate and need
not be in the form of an affidavit.

Thus, North Dakota has made it easier to secure change of judge.
Since practically all of the Federal districts have at least two

judges, provision should be made for the disqualification of Federal

judges. And what do you think about the North Dakota procedure
where you simply ask that the judge be changed ?

Senator Bath. I concur in that.

Senator Burdick. No filing or affirmative showing of bias or prej-
udice.

Senator Bath. No. One should not have to prove bias, because if

you have to file an affidavit affirmatively alleging prejudice and bias

before a judge, it is going to do one of two things, or maybe both:

It is going to prejudice that judge against that counsel who has to

try cases before him every day, every week, every year; or (2) it is

going to make that counsel reluctant to file a challenge alleging bias

or prejudice even though he knows it exists, because he is going to

be concerned about the prejudice this might establish in the judge's
mind against him in future cases. My bill's allegation of bias will

not do this because it is clearly pro forma.
I think this device can be abused, but I think one challenge is not

extreme.

Senator Burdick. Now, I will state another area: Suppose, before
the commencement of the trial of a case, the judge presiding at the
case calls the attorneys into his chambers and he said : "Gentlemen,
I have one share of stock in the Sunbeam Manufacturing Co., does
that bother either one of you gentlemen ?"

Suppose they say "No." It is actually a waiver.
What do you think about that procedure ?

You have got one share of stock, probably out of a million out-

standing.
Senator Bath. That is, of course, a difficult case, I have gone on

record—and I certainly feel—we should remove that judge. I have
talked to a number of judges, and it does not pose the type of ad-

ministrative problem that some people assume it does. In fact, most

judges, I understand, follow the practice of disqualifying themselves
if there is any question at all.

There are enough cases to go around, that makes it just a matter
of shifting one case from one judge to another, and the problem we
are confronted with, Mr. Chairman, is: What if that judge brings
the lawyers in, even if it is in the privacy of his chambere, and

says: "Do you feel this would really make the bias or would affect
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my judgment on a case?" If a lawyer feels it would, then he is faced
with the same confrontation, the same problem that I referred to

earlier.

The second question is : you remember the Grace Van Lines case. I

do not want to harken back to this very controvei-sial confrontation

we had, but the conflict involved in that case was minimal in the

judgment of the Senator from Indiana, but it had the appearance of

impropriety. Perhaps I should forward to the committee—and I will

ask my staff to do this—a letter from Prof. David Mellinkoff of the

UCLA Law School which very articulately
—better than the Senator

from Indiana could describe it—describe the problems involved with
the appearance of impropriety. In a particular suit a conflict involv-

ing a few shares might be important to one pei-son and not to an-

other. And I am concerned about doing what the Canons of Legal
Ethics describe we must do. We must not only avoid impropriety
but avoid the appearance of impropriety. Justice shall have the ap-

pearance of justice, and I think we have to say "All right, let us

just shift that case to someone else and give another case to the

judge who removed himself."

Senator Burdick. Do I understand your answer to be, in the situ-

ation I presented to you, the lawyers should not be permitted to

waive any possible grounds of disqualification ?

Senator Bayh. That would be my verdict.

Senator Burdick. Even though it is a minimal interest ?

Senator Bath. For the reasons I just stated, yes.
What is minimal to you and me might not be minimal to that fel-

low working out in the shop or down on the farm.

Senator Burdick. In my hypothetical, we had 1 share of stock out
of 1 million outstanding. That is pretty minimal, is it not?

Senator Bath. That is right. But suppose it had been 10 shares or
100 shares, still with 1 million outstanding, it is de minimis in your
eyes and mine, but what about the person that is looking at that

court from the outside?

Senator Burdick. I am just trying to get your view, that is all.

Senator Bath. I feel rather strongly about that, although I feel

the case you present would involve no actual prejudice, and in most

cases, you do not have a judge sitting looking at his stock portfolio.
I do not think any of the judges nominated to the Supreme Court

really looked at their stock portfolio before they decided a case. I do
not think, gentlemen, that those gentlemen were that kind of judges.
But the question is : What kind of responsibility do we have now to

give a complete appearance of propriety, the avoidance of any ap-
pearance of impropriety, and I think just saying "total and com-

plete disqualification, no waiver of disqualification" is the best way
to handle that.

Senator Burdick. Now, one last question.
On the top of page 2 of your bill it says, going back into section

455:

Any justice or judge of the United States shall disqualify himself and shall

not accept waiver of disqualiflcation in any case in which he has an interest,
which shall include any stockholding in a corporate party, any stockholding in

a corporation which holds 10 per centum or more of the stock of a corporate
party, any stockholding in a corporation of which 10 per centum or more of
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the stock is held by a corporate party, and the holding of any office of a cor-

poration," et cetera.

Now, there you have got a 10-percent rule, so to speak, to the pub-
lic.

Now, what is the difference in the public eye between 10 percent
and 9 percent ?

Senator Bath. Well, perhaps none. However, I am not talking
about the judge's holdings, but the holdings of the parent in con-

glomerates that we have, and the relationships they have, the inter-

locking goes on forever and gets rather tenuous. In that case, I was

willing to make a 10-percent bright line test.

Senator Burdick. Then, you do recognize the minimal interest?

Senator Bath. It is a minimal interest, but a different sort of in-

terest. It is in the direct party, but in the subsidiary.
Senator Burdick. Well, that is an interest.

Senator Bath. In the best of all possible words I would rather

that not be in there. John Frank, I hope, will testify to this specific
issue. He has discussed it; we have talked to him about it. I would
rather it not be anything, but I think we can push this too far. If

you had 1 of the 1 million shares, that would not concern me. But
the question is where do you draw the line? In the party we should
draw the line at any interest.

Senator Buedick. You could have very well a greater interest in

the 10 percent in the subsidiary than your 1 percent in the main

company ?

Senator Bath. That is right, and if it is the wisdom of yourself
and the subcommittee, if you want to strike that 10 percent, you
would have no objection from the Senator from Indiana.

Senator Burdick. Thank you, Senator Bayh.
Senator Bath. Thank you. I appreciate your willingness to deal

with this. This is not a matter that has a great deal of press appeal,
I suppose, or perhaps public appeal, but it is one of restoring confi-

dence.

Senator Gurnet. I have some questions. Senator. Pursuing the

point that the chairman was just asking about, this 10-percent rule,
I think it might be difficult, perhaps, sometimes for a judge to keep
track, possibly, of the holdings of a major corporation in subsidiar-

ies, and he might have known them at the time he acquired his

stock but there might be changes made later on. Suppose he ran
afoul of this particular provision in your bill unwittingly and un-

knowingly, what happens if he goes ahead and tries the case?

Senator Bath. Well, I think that case would then be subject to

reversal on appeal.
Senator Gurnet. Well, suppose it were not discovered until the

case was through; then what?
Senator Bath. Then, it would have to be considered on its merits

at the time. You have to consider each case on its merits. As I said
to the chairman, I have no objection if you want to take that 10 per-
cent out of there, but if you are to suggest that there be no limit

whatsoever on the holdings of subsidiaries, you are permitting a loop-
hole in the law big enough to drive a truck through.
Senator Gurnet. My question is not directed at all as to whether

the 10 percent is wise or unwise. My question is directed as to what
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is going to happen to the litigation in cases and the respective rights
of the parties if the case is tried and unwittingly falls within this

rule?

If we are going to pass a bill here, we had better make darn sure

that we have got a bill that is not going to cause all kinds of prob-
lems down the road. That is what I am asking.

Senator Bayh. I cannot answer it any differently than I just
answered. It has to be considered on its merits. After the time for

appeal had run, I would assume a person would forfeit any right to

reopen a case like that. That is normally what courts hold on

appeal, if the protest, the allegation of impropriety, had not been
made in a timely fashion.

Senator Gurnet. Well, if we left that in, and this bill got any-
where, do you not think it would be well if we clarified and spelled
that out and possibly put a statute of limitations in there ?

Senator Bath. Perhaps so; perhaps so. I suggest that if we do
that in this area, then perhaps we have to do the same thing in all

other allegations of bias and other protestations that might be made
towards the judges' qualifications. And, perhaps, the committee
would care to do that.

Senator Gurnet. You do see that this might cause some

difficulty?
Senator Bath. Yes, but; no more so, though, than any other area

where the same allegation could be made by one of the parties and is

made frequently. The timeliness I think has to be considered.

Senaitor Gurnet. This provision here on bias or prejudice of the

judge, that has nothing to do with stockholdings at all. That is just
if you have some reason to think that maybe the judge wouM be

biased, and there are judges like that. We all know, those who have

practiced law, that this is tiiie, and sometimes we feel as though it is

hard to get a fair hearing. But that is what that is directed to ?

Senator Bath. The challenge?
Senator Gurnet. Yes.
Senator Bath. Yes, sir. It could be either.

Senator Gurnet. Wliat about in a jurisdiction like, say, North
Dakota ?

How many Federal judges are there in North Dakota ?

Two? Might not this pose some burdens if you had just a few

judges? And I suspect that probably in some States you only have
one Federal judge, and if you knock him out would that not delay a
trial possibly and cause some problems ?

Senator Bath. Well, it is not uncommon to have judges moving
from one district to another. I admit that if you have one judge in a

State, there might be some administrative burdens, but I do not
know whether there are any States in the Union that have just one

judge. North Dakota has two, and I would suggest that there are

very few that have less than that.

Senator Burdick. Senator, may I interinipt?
Senator Gurnet. Yes.
Senator Burdick. There are three States that have but one judge.
Senator Gurnet. Thank you. I might point out that, on that par-

ticular subject, I know in Florida, for example, where we do have



19

problems with overburdened Federal courts that we usually get

judges to come into Florida from places like North Dakota and

jurisdictions where there are only one or two judges, where the

dockets perhaps are not so heavy, and I guess maybe they like to

come to Florida in the wintertime—if the chairman does not mind

my making that observation.

But if you kick a judge out in one of these States, it seems to me
that it does pose some problem in the handling of a docket.

Senator Bayh. I would rather not say that in 47 States we are

going to permit tliis, but that in three we are going to risk the possi-

bility of prejudice. Perhaps as much as some of the North Dakota

judges want to come to Florida in the wintertime, perhaps some of

the Florida judges would like to shoot pheasant in North Dakota in

the fall, and this could be arranged.
Senator Burdick. Do you want me to outline the season ?

Senator Gurnet. One further question, though—and I think this

is fairly serious here.

]More and more there is a tendency, I think, on the part of some

lawyers to try to frustrate the courts, a man like Kunzler, for exam-

ple. This seems to be a habit, and a way of life, as far as he is con-

cerned, and I expect there are others, too. But do you not think in a

case like that, that you would automatically make use of a provision
like that in order to try to delay the trial somewhat ?

Senator Bath. Oh, in that particular instance, yes. He would have
one challenge, and he would take it. If a person is desirous of delay-

ing, there are a number of vehicles that can be used to try to delay
cases. I share the concern of the Senator from Florida about unnec-

essary delay. I would wish we could find ways to minimize this, and
I think that some very good suggestions have been made to accom-

]3lish this goal. Here, again, I think giving one challenge is not

going to make the situation much worse than it is right
now.
Senator Gurnet. "Well, what would happen in this: Suppose we

have two judges as we have in the case of North Dakota and the

case is ready for trial on the judge's calendar, and this provision
is taken advantage of. I i^resume that judge, the other judge in the

district, would try the case. Where does the case go on his calendar?

Senator Bath. Well, I suppose it would go at the bottom of the

calendar.

Senator Gurnet. If you had a delay of a year or so, then it

would be another year or so, I suppose, before the case would be

reached; is that right?
Senator Bath. Our bill, my bill 1886, would require that the pro-

tests be lodged at least 20 days before trial. Now, perhaps, we should
do some redrafting and make this protest even more timely, the

challenge more timely. I would welcome such a change.
Senator Gurnet. Well, again-

——
Senator Bath. Challenges can be made, and delay tactics can be

made on other grounds. And I think it is worth the possible misuse
of this challenge to give the appearance of no impropriety.

Senator Gurnet. One of the real problems in our whole judicial

system, as we all know, those of us who practice law, is the extreme
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long delay that we incur in a great many districts. I think it is the
rule rather than the exception, and the cases do take a long time to

come to trial.

We had a bill pending before this very committee, as you know, to

require speedy trials.

Senator Bath. I am a cosponsor of that bill.

Senator Gurnet. I think you did; and so did I. But this really
troubles me, because I know lawyers, and I am sure you do, too,
Senator Bayh, who just make a practice of delaying and stalling,
and if you get a case ready for trial and one lawyer has all of his

witnesses there and he is ready to go, having spent a lot of time and

expense, both he and his client, and witnesses, and when you open
up this barn door to knocking the judge out, it seems to me it cre-

ates a tremendous hardship and thwarts the very part of the law,

delay in cases, that is our greatest problem today.
Senator Bath. The jury and the witnesses, of course, are not

assembled 20 days prior to the trial date; so, that is not a problem.
It is possible now, as the Senator from Florida knows, to bring a

protest alleging bias against judges, or a judge in a given case, but
it hardly has the appearance of justice and equality under the law if

that judge, then, is the one who sits to determine his own bias,
which is now the case. Perhaps, there can be a way in which the

committee can change this. I am not wedded to this amendment or

any other, and certainly not to any specific wording of this amend-

ment, although I have been interested in it a long while.

What I want to do is to find a way to deal with the problem
where one of the parties has a feeling that that judge is biased.

How do you permit that complaint to be lodged, without either

prejudicing the lawyer against his client or the judge against the

lawyer ?

It seems to me that the provisions of this come closer to it than

any I have seen.

Senator Gurnet. Well, I would agree with you, I think it is a

problem, and I would like to see some way to do it, too. But the

peremptory challenge, I think, might cause some problems. I can see

where there might be another way of doing it, possibly, before a

judge in another district, or before maybe a panel of judges or

something in those extreme cases, and I expect that they would not
be too many, but I think you have a point. I just think the peremp-
tory thing may cause problems.

Just one other question I have here, and that is along the line the
chairman was talking about, where you have what is obviously an

inconsequential interest like a share or just a few shares in General
INIotors. I think 100 shares probably would be inconsequential.
Now, I see your point as far as the attitude of the public is con-

cerned. INIaybe even one share to them looks like a conflict of inter-

est. But I wonder if there would be a better procedure of going
about it?

Let us say that both parties want a particular judge for a reason.

Maybe he is exti-emely skilled in a certain type of case, cases involv-

ing economics, or something, because the judge has an excellent

background in that, and both lawyers really want him. Is it not pos-
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sible, or would it not be wise, to put in a piece of legislation like

this, that while the judge might be automatically disqualified
because of the conflict of interest, both lawyers could, if they agree,

request that the judge sit, nonetheless?

Senator Bayh. Well, it would be better for the parties to make
the suggestion than the converse. Now, where the judge sometimes

brings the parties or the counsel into the chambers and says: "Here,
I have this interest, and if you like, if you feel I am prejudiced

against your client. I will disqualify myself." That burden, it seems

to me, is an unbearable one for the lawyer. If the judge were auto-

matically disqualified, and. then, both counsels had to ask his return

that would not be as severe, although it still puts that lawyer in

almost tlie same light. The fact remains that the situation is not

quite the same where you require affirmative action to qualify rather

than to disqualify.
Senator Gurnet. I can see that might be helpful in the case

Avhere the judge does have special expertise, or maybe also in a

jurisdiction where there are only one or two judges, and you do have

your problems of getting a speedy trial because of a shortage of

judges.
Senator Bath. We have 19 States that do permit this kind of a

challenge. As a matter of fact, it is everyday practice, so it is not

foreign to the American judicial practice.
Senator Gurnet. I do not have any further questions.
Senator Burdick. Well, I am a little confused now. In my cham-

ber situation, the judge says: "I have a share or two in X corpora-

tion," and then both lawyers said: "That is all right; we will accept

you." Do you agree with this?

Senator Bath. No. I would prefer that that judge be disqualified.
Senator Burdick. The question of referring to the law and writ-

ing the law here, would you want the parties to have an opportunity
waive any party that may appear from a conflict of interest ?

Senator Bath. I would prefer not. I think I can make a

distinction between the case the Senator from Florida described and
the one you described.

Senator Burdick. There is no distinction. It is still a waiver.

Senator Bath. Well, all right, very close to the same.
Senator Burdick. Well, do we waive or do we not?
Senator Bath. I would prefer not to waive.

Senator Burdick. All right.
Senator Bath. There might be one judge that has unique talents

over others, but I think you can always find a judge that has unique
talents that does not have stock in one of the parties. And I have
had correspondence with several judges in the aftermath of the con-

frontation we had on the Senate floor, and the general thread of this

correspondence is that automatic waiver is much easier to handle
and will not pose the type of administrative obstacles that many
people immediately envision. In fact, more judges than not say:

"Well, this is what we do anyway; this is S.O.P." It may not be
written in the statutes, but most judges look at their holdings with
infinite care to avoid the type of confrontation, even a de minimis

one, so I am advised. I am not a judge, of course.
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Senator Btjrdick, One other question that arose from the

exchange between yon and the Senator from Florida in regard to a

statute of limitations: Did I understand you to favor an additional

statute after the time for appeal and all other times have expired ?

Senator Bath. I do not think this is necessary. I think this basis

for appeal would have to meet the same test of timeliness as any
other one.

Senator Burdick. Well, let us take a situation where a case is

tried and has gone to the Supreme Court and has been affirmed and
all of the times for appeals or any other motions have expired, and,

then, some Saturday afternoon he leams that judge X has 10 shares

of General Motors, and General Motors was a party in the case. Can
he do nothing about it?

Senator Bath. I would say nothing. I mean, the chances of that

happening are relatively remote.

Senator Burdick. No. He could very well find out later that maybe
the judge himself had overlooked it in his portfolio, a few shares of

stock.

Senator Bath. That particular case would not concern me at all.

I think the allegation of bias, the use of the challenge or all of these

things should be done in a timely fashion, and I am concerned that

the court process is dragged out far too long and there are too many
ways in which dilatory tactics can be used to delay.

I happen to believe that this tactic does not fall in the dilatory

category.
Senator Burdick. In other words, it is your testimony that if the

time for appeal has expired, or appeal has been had and all other

proceedings have come to an end, there could be no further redress

or opportunity for a party to raise this question of conflict of in-

terest thereafter ?

Senator Bath. Yes, that is accurate. But I think the test of

whether the counsel should have known and if he knew it before

time to make the allegation and did not make it so that he could
then allege it on appeal, I think he should forfeit the right to make
it—if he knew it beforehand. If he did not knoAvn it beforehand and
found out about it accidently, the case that you propose, then I

think he should allege it as long as the right to appeal still exists;
but if that has been exhausted and time has expired, then, I think
he has lost his right. I think there has to be some end.

Senator Burdick. Thank you.
Senator Gurnet. Let me ask a couple of other questions here. In

the State of Florida, we have an intangible tax, and you file a tax

return with the county tax assessor listing your holdings of securi-

ties that the intangible tax is based on. That is a matter of public
record. Would that be a notice to the attorney that if the judge had
such an intangible tax return on file which shoAved holdings in Gen-
eral INIotors and he undertook to try a General Motors case, would
that put the attorney on notice?

Senator Bath. Well, does your intangible tax law and the forms
filed thereunder have the same security as a Federal income tax

return would?
Senator Gurnet. No; they are actually open to public inspection.



23

Senator Bayh. I think that could be a reasonable basis. That does

not deal with the subsidiary problem you raised.

Senator Gurxey. No
;
it does not.

One other question. What about the wife of a judge ? Does she fall

within the category of this?

Senator Bayh. Yes.

Senator Gurney. Connected with any party?
Senator Bayh. Yes ; if she lives with him.

Senator Gurxey. So. if she has stock in General Motors, that

would also disqualify a judge?
Senator Bayh. Yes, I think that is important. We have used the

member of the family living in the domicile of the judge. There has

to be some termination point there, but to permit one spouse to own
stock and the other one to sit in court I think gives the same allega-
tion of possible interest or impropriety that exists as if the judge
himself owned the stock.

Senator Gurx'ey. What about the case of a child ?

Senator Bayh. If the child lived in the domicile of the judge.
Senator Gurx'ey. Minor children ?

Senator Bayh. Yes.

Senator Gurx'ey. Thank you.
Senator Burdick. Thank jou, Senator.

Senator Bayh. Thank you, gentlemen.
Senator Burdick. Our next witness will be Senator Hollings from

the great State of South Carolina.

STATEMENT OF SENATOR ERNEST F. HOLLINGS, A UNITED STATES
SENATOR FROM THE STATE OF SOUTH CAROLINA

Senator Hollix^gs. Mr. Chairman, Senator Gurney.
I appreciate very much the opportunity to appear this morning.

In the Appropriations Committee we are marking up, in executive

session, our agricultural bill, and I would ask permission of the
committee that I be able to file my statement here in its entirety as

if delivered before the committee and then with a few comments try
to answer any questions that you may have.

Senator Burdick. Without objection, your entire statement will be
made a part of the record.

[The prepared statement submitted by Senator Hollings reads in

full as follows :]

Testimony of Ernest F. Hollings on S. 1553

Mr. Chairman : I appreciate the opportunity to appear before you today to
discuss S. 1553, which I introduced on April 15. This bill would replace the
present language of 28 U.S.C. 455 with new Federal standards respecting the

disqualification for interest of United States judges.
The two basic sources of law on the subject of disqualification are common

law and state statutory law. At common law a judge was bound to disqualify
himself only for financial interest in the litigation. State statutory law to date
has developed three grounds for disqualification: bias, interest and direct rela-

tionship.
With respect to the federal judiciary, there are two provisions dealing with

disqualification, 28 U.S.C. 144 which provides for disqualification for judicial
bias or prejudice, and 28 U.S.C. 455 which is the only Federal provision on
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disqualification for interest and relationsliip. Section 455 presently provides
that:

Any justice or judge of the United States shall disqualify himself in any
case in which he has a substantial interest, has been of counsel, is or has
been a material witness, or is so related to or connected with any party or
his attorney as to render it improper, in his opinion, for him to sit on the

trial, appeal, or other proceeding therein.

The Canons of Judicial Ethics, drafted by the American Bar Association, are

designed to set forth principles to guide the judge's conduct. However, they do
not clarify substantively the bases for disqualification set out in the Code.

During the consideration of the Supreme Court nomination of Clement F.

Haynsworth, Jr., I became aware of the dilemmas created by the loose lan-

guage of Section 455. The term "substantial interest" is patently vague. Hence,
whenever a question of possible interest arises, a federal judge is faced with
balancing the vague statutory language with the well established rule in the
Federal system that a judge is obligated to sit where he is not disqualified by
statute. In the case of In re Union Leader Corporation, 292 F. 2d 381 (1st Cir-

cuit 1961), the Court stated "there is as much obligation upon a judge not to

recuse himself where there is no occasion as there is for him to do so where
there is."

The investigation of the financial interest charges against Judge Haynsworth
was thorough. The finding was that under existing Federal law, he had a duty
to sit rather than disqualify himself because the financial interest was so
small. The American Bar Association, which promulgated the Canons of Judi-
cial Ethics, absolved the Judge of any suspicion. However, the cloud of doubt
created by his opponents obscured his distinguished qualifications. The fact
that this issue caused weeks of debate on the Senate floor (Nearly illuminates
the underlying problem.
While the question of disqualification rarely attracts widespread publicity, it

is constantly before the members of the courts. Realizing the inequities in re-

quiring a judge to determine whether his interest is sufficient to prevent him
from sitting or so small as to require him to sit and being aware of the fact

that any such decision was subject to repeated reevaluation by others, I intro-

duced, while the Haynsworth hearings were still underway, a bill addressed to

this problem. This measure was not acted upon during the remainder of the

91st Congress.
After taking this initial step, I contacted numerous authorities in this area

and solicited their views. S.1553 Ls a refinement of my original bill and reflects

many of the comments and suggestions which I received. In my opinion, S.1553
is a comprehensive but practical approach to judicial disqualification. It goes
beyond the financial interest issue, which was my initial motivation, to clarify
several other areas of possible interest.

Under S.1553, a judge would be disqualified if, witli respect to the matter in

controversy, he has (1) a fixed belief in the merits, (2) i)ersonal knowledge of

material facts, (3) served previously as counsel or (4) been a material wit-

ness. Present law specifies only the latter two conditions as bases for disquali-
fication. The Canons of Judicial Ethics do not add substantively to these bases.

Each of these situations, while not necessarily indicating a bias or prejudice,
do amount to an involvement or interest which I feel is sufficient to call for

disqualification.
On the subject of disqualification for relationship, a judge would be disquali-

fied from a proceeding by S.1553 if he is related within the fourth degree by
blood or marriage to: (1) a party, including an officer or director thereof (2)

a person acting as counsel, (3) a person likely to be a material witness, or (4)

someone who to the judge's knowledge has a substantial interest in the matter
in controversy or in the affairs of a party to the proceeding. Section 455 pres-

ently provides that a judge shall be disqualified if he is "so related to or con-

nected with any party or his attorney as to render it improper, in his opinion,
for him to sit. . ." The Canons merely provide that he shoiUd not act "where a

near relative is a party" (Canon 13). As opposed to the present general

language, the standard set by S.1553 is specific; it spells out the exact in-

stances where disqualification must occur. Hence, once they have complied
with the statutory mandates, the judiciary would not be required to face the

possibility of later charges of impropriety in their conduct.

Lastly, with respect to financial interest, S.1553 provides that a judge would
be disqualified if he knows that, individually or as a fiduciary, he has a finan-
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cial interest in ttie subject matter or in a party in tlie proceeding. This provi-
sion goes on to state tliat he "should malfe reasonable effort to inform himself

about his financial interests and those of the members of his family." A realis-

tic line must be drawn to clarify those financial matters which are too remote
for a judge to be held responsible. It is my feeling that the financial dealings
of children who are fully growTi and living away from home or of siblings or

other relatives living in another household are too remote for inclusion in a

statutory standard. Accordingly, S.1553 imposes disqualification upon the judge
only because of the financial interests of persons related to him by blood or

marriage, or persons treated as such, who permanently reside in his household.
The financial interest itself would include any legal or equitable economic

interest^ however small. The present law provides for disqualification in the
event of "a substantial interest." I feel this is unfair to require a judge to de-

termine whether his interest is "substantial." As illustrated during the Hayns-
worth term. There is no reason why the integrity of a judge or of the judici-

ary as a whole should be impinged or threatened by such disagreements. By
including any economic interest regardless of size, S.1553 will prevent such

challenges and will cause the judge's actions to be above reproach.
In summary, S.1553 is a needed, piece of legislation. It presents a sensible

set of specific standards for judicial disqualification. It removes the onus pres-
ently on the individual judge to balance general guidelines with his duty to

serve. Enactment of this legislation is certain to clarify and facilitate the

judge's decision and increase the public esteem in the judicial office.

I thank you for this opportunity to discuss my proposal, and I will be happy
to answer any que.stions which you may have.

Senator Hollings. Mr. Chairman, and Senator Gurney, from the

moment I started to get into this disqualification, I learned the hard

way in the Haynesworth nomination. I hasten to emphasize that the

purpose of introducing this bill is not to retry the Haynesworth
case. Senator Bayh and I joined, at the time of our debate on the

Senate floor, in an agreement that we would try to sponsor some-

thing that would clarify this provision, 28 U.S.C. 455, about a judge
having substantial interest and that big determination of putting a

judge in the position of in his own discretion determining what is

substantial, by trying to fix it with more precision in the statute.

I would be delighted also to have the Senator from Indiana join on
this particular bill. I join gladly with him on his bill. I think either

bill would be an improvement.
Yesterday I had the privilege of meeting Judge John Frank, who

I understand is going to appear later before this committee, who is

considered by both Senator Bayh and I as an expert in this particu-
lar field, far more knowledgeable on the question of disqualification
than I. As a result of that conference, his staff—that is, Senator

Bayh's staff—and mine will confer later today and try to reconcile

any differences we have, along with the changes by the Bar Associa-
tion in the Canons to be discussed at their meeting in October. I

hope that we can come up really with what will be the best bill to

eliminate the vagueness and misunderstanding under the present sec-

tion 455, and the decision of Union Leader Corporation in 1961 in

the first circuit, 292 Fed. 2d. The court then said, and I quote :

There is as much obligation for a judge not to recuse himself where there is

no occasion as there is for him to do so where there is.

Historically, I learned from Professor Frank that the statute and
the decisions followed the practical consideration of a scarcity of

judges, which was the case until the late sixties when we began to

catch up. For example, in my own State of South Carolina, at that
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time we only had two Federal judges. We now have five, and if a

judge is disqualified from one case, then there are plenty of cases on

the docket to keep him busy and several other judges who could

hear that case. The opposite was true in yesteryears.

Now, I think the primary concern of the Senator from Indiana

and myself is that we do not have any misunderstanding
—and I ad-

visedly use the expression of "appearance of impropriety." He does

not want the appearance of impropriety. I do not want the appear-
ance of impropriety, yet I think that is one of the big differences in

S. 1553—by myself—and S. 1886—by Senator Bayh.
Specifically, I think that the main differences may be emphasized.

I go right to the heart of the problem and eliminate under S. 1553

the question of what is substantial. I say : Financial interest includes

any legal or equitable economic interest, however small, and any re-

lationship as director, adviser, or other active participants, with the

listed exceptions.

So, I use the expression "however small" to get away from this 1

percent or one share of stock. I do not believe it is good to try to

correct this situation and get into a percentage.
The 10 percent as is provided in the Bayh bill, I believe goes real-

ly
—it has got the right motivation and interest, but it gets right

back into what we had in the Haynesworth case. In no instance, in

the Brunswick case, Carolina Vendomatic, or whatever they were,
there was never any nine, eight, or seven. There was a percentage of

a percent, and in all cases less than 1 percent, and yet under the

Bayh bill, under the first part, we have got the justice or the judge
"shall disqualify himself" in a case in which he had an interest, in-

cluding a stockholding in a corporate party, any stockholding in a

corporation which holds 10 percent or more. So, you have the 9 per-
cent and 8 percent, by that time in a statute, and the judge is look-

ing at it and saying: "Now, I have only 8, so I can go ahead and
sit."

But, then, under section 5 of the Bayh bill, it says :

In any case in which his participation in the case will create an appearance
of impropriety

And that is what was involved, gentlemen, in the charges at the

time of the Haynesworth debate. There was no real question about

the integrity of Judge Haynesworth. He continues, for example to

sit as the Chief Judge of the Fourth Circuit today. No one ever

asked him to resign. It was just the appearance of impropriety. It

was not 8 percent or 9 percent
—to the Senator from Indiana—but it

was 0.008 percent which was an appearance of impropriety.
I think we have got to agree, if we are going to have a statute—

let us get to the real heart of the problem and say : Any interest,

however small.

I think, on the other hand, as Senator Bayh does—but it is not

in my bill—in section 6 :

In any other case in which in his opinion it would be improper for him to

sit.

That has not been abused under section 455. There was the con-

cern that it would be, but I do not think it has been abused, and it

is in the present statute now, and I think Senator Bayh is correct.
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that probably should be included where the judge, in his opinion,
feels he should not sit. That is not included in my bill and would be
an improvement on it.

I do include the waiver, because I believe, as the previous ques-
tions by the distinguished Senator, Senator Bayh, indicat-ed, that

you ought to have a chance for a waiver by the parties. I so worded
S. 1553 as to not put the lawyer himself in a precarious position. I

quote:

A judge disqualified by the terms of subdivision 3 or 4 of this subsection

may, if he chooses to do so, disclose to an appropriate court officer, fully and
in writing, the basis of his disqualification. The court officer shall transmit the
statement to all parties. If all parties and counsel thereupon are in writing to

remit the judge's disqualification, the judge may participate in the proceeding.
The judge's statement and the consents of the parties and counsel shall be in-

corporated in the record of the proceedings.

I think that is a salutarj^ feature in trying to study out, with the
American Bar Association, what should be provided as a waiver. A
waiver should be included, and by requiring waiver by the parties,
the attorneys are isolated from possible pressure from the judge.

I think, going further though, under section 144 of Senator

Bayh's bill, the matter of the challenge : He has the affidavit and is

explicit, the affidavit of bias or prejudice. I would rather go to the
North Dakota example of the outright peremptory challenge given
by the distinguished chairman. We have them for jurors, wh}' not a

judge? That does not hurt the judge's feelings, you do not go to his

bias or his prejudice, you just say: I do not like the way you handle
cases.

One of the best friends I have is the Chief Judge in the District
Court in South Carolina, Judge Martin. I do not mind saying for
the record that I would not want my clients who are charged with
crimes—and I have been on that side of the court—to get Judge
Martin to handle that. He does it in a very fair manner, but some-
what severe in my terms, and if he ever goes to sentence them he

gives them too long a sentence, I feel, and I tell him that he is

tough. I would rather go to Senator Thurmond's former law part-
ner. Judge Simons, who is a little bit easier, and if I can get an ex-
tension or continuation or let the fellow stay in jail and let him
come up before Senator Thurmond's law partner, I would rather do
that, although both judges know that I am a much closer friend of

Judge Martin. And that happens with lawyers.
I think we ought to have a peremptory challenge, and I would

hope the committee would ask Judge Frank about his experience, be-
cause he has been traveling to the various judicial conferences con-

sulting with the judges and the bar on this particular question and
has been very, veiy active with the American Bar and could bring
us up to date on that particular point. But I think the challenge
would be an improvement.
Other than that, I would be glad to try to answer any questions.
Senator Burdick. Well, thank you. Senator, for you contribution

this morning.
The only question I have is the question dealing with the proce-

dure of a waiver. I notice you require a written statement by the

judge and a written waiver by the parties and the counsel.
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Senator Hollings. Yes, sir.

Senator Burdick. Would it not be more convenient and a nicer

way to handle it, let us say, at a pretrial conference, to call the par-
ties in before the court ?

Senator Hollings. No
;
I like that in writing. That gets that sepa-

ration from intimacy. You get called into the judge's chambers and
the judge is off the record, and says : Look

Senator Burdick. He is not off the record
;
he is on the record.

Senator Hollings. OK, he is on the record. He says : "Now, look,
Mr. Hollings," and so forth and so on, "your client, I am sure you
can handle your client and get him to waive that."

Senator Burdick. No, no, it is on the record, a part of the record.

Senator Hollings. I know, but I do not want it back in chambers.

I want him to submit it in writing and have it submitted to me in

writing, and I would rather get it from the clerk and then get it in-

directly from the judge, and I will have room to move around and
consult with my partners and really see and, of course consult with

the parties as the waiver indicates.

Senator Burdick. Well, how we do it, sir, is not the greatest issue

here. But the idea that you could waive by agreement of the parties.

Senator Hollings. But it is important that the waiver is unfet-

tered and free. I think, when you put it in writing and submit it to

the lawyer outside of chambers and not in open court—you get me
in the courtroom—or in chambers, and I am tied up. You send it to

me in writing, and I will send it back in writing, and there is no
embarrassment at all, and there is no pressure, and it is free in an
unfettered way.

Senator Burdick. It would have a lot of merit.

Now, I understand now you are in agreement, you and Senator

Bayh, on the amount of int«re^t ?

Senator Hollings. Well, I do not know. You heard the testimony

just like I did, and I think he yielded some on the 10 percent. I

think, if you analyze that and his testimony and the position we
took during that debate, quite to the point-

—I mean any interest.

Wliat we wanted to do was to get rid of any interest, even one

share.

Senator Burdick. Whether it be in the parent company or a sub-

sidiary ?

Senator Hollings. Yes, sir, let the judge know exactly where he

stands, because it is still my strong feeling that my distinguished
friend and Chief Judge, Clement Haynesworth, obeyed the law. He
was known. He has a reputation among the judiciary, among his col-

leagues on the bench, of trying to be one that was a stickler to try to

clean those dockets and make judges serve, and everything else, and
he was a leader. And on this substantial interest, it had to be sub-

stantial, and, then, after he obeyed it, it was not substantial, and

everybody will agree to that. Then, he got up here to the U.S. Con-

gress who wrote the law, and we beat him on the head for his obedi-

ence and said : "Oh, this is the appearance of impropriety. Get out

of here; you cannot be promoted to the U.S. Supreme Court. But

you can still stay as chief judge." I think that is wrong. That is

why I am trying to correct it.
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Senator Burdick. As I summarize your testimony and the testi-

mom' of Senator Baj^li, you are in a large area of agreement here—
at least, from the testimony. The only difference seems to be whether
or not the parties and counsel can waive apparent grounds for dis-

qualification.
Senator Hollings. But I do emphasize

—I think when you take

out of the law the phraseology as to substantial interest, that matter
of discretion, and then you reinsert it as in S. 1886, the Bayh bill,

that expression that in any case in which his participation in the

case will create an appearance of impropriety, then you have got
him back in the soup again.
We have written a statute and then canceled it out.

Senator Burdick. I understand.

Senator Hollings. That is tough. That is a human judgment.
There are certain things that we just cannot legislate.

Senator Burdick. In other words, your objection goes to subsec-

tion 5 ?

Senator Hollings. Yes, sir.

Senator Burdick. Not to subsection 6 ?

Senator Hollixgs. No, sir. I think subsection 6 would be an im-

provement, by Senator Bayh, on my proposal, S. 1553, yes, sir.

Senator Burdick. Senator Gurney '^

Senator Gurnet. Well, that was an excellent statement. Senator

Hollings. There are one or two things, though, that I am puzzled
about, as to what they mean in your bill.

In this subsection 1 of section 455, could you amplify a little bit

on what you mean by "fixed belief concerning the merits of the mat-
ter in controversy or personal knowledge of material facts concern-

ing it?"

Senator Hollings. Senator, I do not know, other than the lan-

guage itself has been used—from some of the cases.

Senator Gurnet. This is language
Senator Hollings. It is a phrase used among the American Bar

and included in the canons.

Senator Gurnet. And there is a sort of a history on what this

means ?

Senator Hollings. Yes, sir.

Senator Gurnet. A^^iat about the "personal knowledge of mate-
rial facts," is that true of that, too ?

Senator Hollings. That is right.
Senator Gurnet. Let us take a situation here.

Suppose our Federal judge in a small community has a case, a cel-

ebrated case, pretty well known, and probably the judge would know
a great deal about it, have personal knowledge of a lot of the facts.

Again, I am not exactly sure what the language means, unless it is

language of art.

Senator Hollings. Well, that would be under that canon, if you
had a personal knowledge of the material facts. Of course, the
names of the parties would be a material fact, but I mean it is really
considered a substantive material fact that would go to the merits of
the case or the issues involved in the case itself. And other than
that, I do not think, after all, within his own mind, if he knew the

96-878—73 3
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facts, that lie would come about tliem through some association per-

sonally as a former counsel, which is later covered, really, or by re-

lationship, by connection, or otherwise, like that; and it is manda-

tory that he shall disqualify himself.

Senator Gurnet. On page 2 of the bill, lines 11 and 12 or line 11,
section 3(d), material witness in the proceeding

—
well, let us take

here again, and I am really not sure what the term means, but let us

take an automobile accident case where a witness is related to the

judge and simply testifies, you know, as to what she or he saw, as

far as the accident is concerned. Would that fall afoul of that provi-
sion ?

Senator Hollings. Yes, sir.

Senator Gurnet. It would ?

Senator Hollings. Yes, sir.

Senator Gurnet. It seems to me that that might be a rather

harsh rule. I do not see why that should disqualify anybody. That is

what I am saying. Why should it ?

Senator Hollings. Well, I think that is a broad matter. I dis-

cussed that with our friends from the American Bar and thev

agreed that once they got to the fourth degree there was no longer a

matter of debate. If you have a material witness and they are re-

lated to him, in the fourth degree, then the judge knows that he has
to disqualify himself, and under the statute would be required to

disqualify himself and move on to another case.

Senator Gurnet. Is that presently in the law ?

Senator Hollings. No, sir.

Senator Gltrnet. I can understand if the witness has some kind
of interest in the lawsuit; but so help me, if he is completely a dis-

interested witness and is simply testifying as to what he saw, I

should not think that

Senator Hollings. It should not. And, of course, what we are

really trying to do is to get back to Senator Bayh's appearance of

impropriety. We are trying to put out specifics, those things that

could be reviewed as improper. But this is not proof positive. In

many instances and in many situations that you and I can think of,

this would not be so, but when you do have a material witness ap-

pearing and they are within the fourth degree by blood or marriage
in the judge's proceeding, then he should disqualify himself.

Senator Gurnet. One final question on this peremptory challenge.
This really does trouble me. I do not think it would matter too

much in jurisdictions where you had a number of judges, but it

seems to me it really might be troublesome where you had very few

judges. And even in the case where you had a lot of judges and you
could easily assign the case to another Judge, there is a possible delay of

the trial that troubles me in a good deal. The case worked its way
up, and I do not know how far the docket is behind in New York
now. But, as a young lawyer, the Federal court judges' docket, when
I practiced in 1938—and now that is a long time ago—there, in New
York City, it seems to me there were 3 years behind even then and

maybe even more so, and the cases were never assigned to a judge
until the case finally worked its way up the calender, you know, and
not too far in advance when you Avere going to try a case, and if you
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knocked this tiling off in a peremptory challenge and it goes to the

bottom of the other dockets that he is assigned to, then, it seems to

me, this would be a terrible hardship on the parties. And that really

bothers me. Is there any way that we could avoid that ?

Senator Hollings. Senator, I do not think that that necessarily
has been the experience. I am sure that John Frank can answer bet-

ter than I, or some friends in the American Bar like the distin-

guished chairman from North Dakota, whether or not the peremp-

tory challenge has bogged down the calendar in those States. I think

in those States where you have had it that has not been the

experience. I think it is used timely and in such a fashion as to not

get all the way ready to try and then knock the judge out. You
know, it is done ahead of time, and there are those cases, of course,

assigned to other judges that can be assigned right over to him, so

he will still have even share of work to keep the calendar up. So,
there is no lack of cases for him to try as long as the machinery
not so situated as to bring all of the witnesses and lawyers and

everything all the way to court, and then use a peremptory chal-

lenge. But I would be very surprised if that happens. I do not know
about the peremptory challenge, but we could certainly look to the

States that have had it and learn just exactly whether or not it has

caused delay.
Senator Gukxet. I guess that is true.

I do not have any further questions, Mr. Chairman.
Senator Btjrdick. I wonder if this problem could not be alleviated

by a timely action, that as soon as the case is assigned or as soon as

it appears on the calendar, make the objection either for disqualifi-
cation or waiver, or peremptory, and do it timely ?

Senator Hollings. Right. What you have to do is require that the

challenge he used within a short time after the judge has been as-

signed.
Senator Gtjrnet. It seems to me that that probably would be the

way to take care of it, and I almost would rather see that safeguard
in the bill that required the challenge to be made when the case is

assigned, and then we would try to overcome that problem.
Senator Burdick. Well, I have no further questions, Senator

;
and

thank you for your contribution.

Senator Hollings. Thank you both very much.
Senator Btjrdick. I think that the subcommittee will try to ham-

mer out something that Avill give the courts a better appearance, I

hope, before the public.
Senator Hollings. And we will be glad to work with Mr. West-

phal and your staff, and the staffs will confer this afternoon with

Judge Frank.
Thank you.
Senator Buedick. Thank you.
The next wdtness is John P. Frank, an attorney from Phoenix,

Ariz., a native of Wisconsin. He has degrees in law and other de-

grees from the University of Wisconsin and Yale Law School.
He served as clerk for Justice Hugo Black, assistant to Secretary

Harold Ickes, and to Attorney General Biddle.
We are pleased to welcome you to the committee.
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STATEMENT OF JOHN P. FKANK, ATTORNEY, PHOENIX, ARIZ.

Mr. Frank. Thank you, Senator.

The subject that we arc discussing today of disqualification is one

that has interested me for a good many years. When I was professor
of hiw at Yale, there was an episode that you will remember, Sena-

tor of Justice Jackson making some criticism of Justice Black on

the matter of disqualification in a particular case. It was a colorful

episode, 25 years ago, and at that time, I made a national survey
and published an article which continues to be used in the disquali-
fication field. I referred to that topic recently when I was asked by
your committee to appear here as an expert witness and as an ad-

viser to the committee in connection with the Haynesworth matter

because that involved a disqualification problem. I continue to write

in the area, and without putting it in the record, I would send up to

you and to Senator Gurney copies of recent articles on this subject.
I Avould like simply to wish them off on you, to encumber your al-

ready burdened shelves.

Senator Buruick. They will be so received and made a part of the

file.

Mr. Fraxk. Thank you.
Let me turn to the immediate matters that we have, and first of

all, I plan to really give a synopsis of my statement because I want
to leach the points, the hard points.
The statute on disqualification is absolutely unsatisfatory, and

however you change it, there is a plain duty, I submit to make

changes, because there is conflict between the statutory standards

and the American Bar Association standards. The injustice of the

Playnesworth matter was getting someone caught, as I see it, between
those conflicting sta.ndards. The ABA has the so-called adherence of

impropriety standards, and the no interest standard, and the Federal

statute by virtue of amendments in 1948, which have no legislative

history and seem to have been a pure fluke, has the substantial inter-

est standard. The result is you have one rule of ethics laid down by
one body, and a different one by another body. One of the finest gen-
tlenien tiiat I have ever had the privilege to know got badly caught
in the middle.

ISow, the fact of the matter is, as Justice Blackmun said, when he
was before the Judiciary Committee in connection with his own ap-

pointment, that he had very materially altered his own practices in

the recent past, after the work of this committee. What he said was,
"The times have changed," and a truer word was never said. They
obviously have changed on the subject of disqualification, and it

seems to me, and I take it probably to everyone within the sound of

my voice, that those changes should be reflected in the statute. The
only problem is how truly and fairly and soundly to do it, but a

ciiange is needed.

Now, let me report what you know. Senator Bayh introduced a
bill to make those changes, and he permitted me to work with him
so that I was involved in the draftsmanship of it. ^Meantim.c, I am
sure you are aware the American Bar concluded to revise its "Can-
ons of Judicial Ethics" to meet the changing conditions which wei-e
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emere:inff from recent events. The Federal Judicial Conference after

the flurry of excitement caused by the Fortus episode i-eferred, in ef-

fect, the Avhole matter to the American liar Committee, Avhich is

headed by Chief Justice Traynor, has Potter Stewart as one of tlie

members, and is as good a committee as there can be.

Now, wliat you have at the moment is first the Bayh bill which is

close to the ABA draft, and second, the Holiings bill, v.'hich is vir-

tually verbatim the ABA's draft as it stands at the present time. I

said virtujilly because there is one difference, and I will point out
that in a little bit, and I suppose that was probably an inadvertence.

So, we clearly now have the two law forces moving- tov^ard eacli

other and will end up, I trust, with a uniform standard which could
be mutually satisfactory and eliminate the gaps.

In connection v/ith tiiis, let me make a general observation. The
general thrust of the law now is to make disqualification easier. We
have been applying a terribly strict standard in the Federal system
as a throwback to the days wlien there were not many judges, but as

you pointed out. Senator Buvdick, there are only three States that

have only one Federal district judge now. Senator Gurney, may I

say the reason there are those thi-ee States that do not have but one

judge is because they do not have enough litigation to put in your
eye. If they did, they would have more. So, 99 percent of the Fed-
eral litigation is now in places wliere there are lots of judges. There

simply is not a personnel problem, and we must deal with it as we
find it. This is, in its ov/n odd way, another result of the population
explosion, and it has consequences in public administration.
In these circumstances, I have talked in the formal statements I

have given you about the backgi-ound analysis of disqualification
and its common law history, where it comes from and so on. I will

go into that if you wish, but your minutes are precious, and I

thought tliat I would hit the high points ad get to the heart of the

problem. So, let me say that we started with the common law rules

from the time of Lord Coke with disqualification for interest. Xo
man can be judge in his own case is the oldest rule there is. Xext was
disqualification for relationship. We did not have a disqualification
for bias at all in the common law. It did not recognize that possibil-

ity.
'\^niat has happened in the 19th century is the inclusion of the

third element, disqualification for bias, and it is still growing and the

concept grows and expands. It is a vital part of tlie developing of
com.mon law. and it affects very much the statute that is before you
now and whatever you may wish to do about it.

The largest additional expansion that has come into the law in re-

cent years is the so-called appearance of improprieties. Xow that we
run into this problem, the appearance of impropriety, which is an
external standard of how does it look to the people who are receiv-

ing the justice. That standard is not in the Federal statute at the

present time, but it has been in the canons for years and it was
adopted in so many words by the U.S. Supreme Court about 3 years
ago in the Commonwealtli Coatings case.

We now have the condition that the bar is telling us and the Su-
preme Court is telling us that something to be taken into account,
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seriously and gravely, is the appearance of justice to the community
as well "as tlic objective fact of whother justice is there or not. So, in

some fashion, you will need to take this into account,

NoAv, let nie turn to the specific statutes which we have before us.

What is the big'gest single change under the existing law, as has

been told you by the Senators, and as you know, is that the 1948

statute says, a judge sliall disqualify if he has a substantial interest.

That clearly implies tliat if his interest is not substantial, iie need
not disqualify.
Now, what happened prior to that? In my 19-16 survey which was

responded to by seven of the senior circuit judges, and by 30 of the

supreme court chief justices of tlie various States is that througliout
the country in almost every instance, up to 90 percent of those re-

poi'ting, any interest at all was regarded as disqualifying. There
were one or tAvo exceptions, and I had a letter that might interest

you from the then-chief justice of IMichigan to the effect that if he
had a very small holding, he felt he could sit; and Judge Biggs has
had the vievr that perhaps we could have a waiver, a subject that in-

terests you. In other words, there was an 85, 90 percent rule of "ab-

solutely any interest, find somebody else to decide it."

Senator Gurxey. Did they give you any examples of their dis-

qualifying tJiemselves? The reason I ask that question is a lot of us

get questionnaires, you know, and sometimes the questions are like

this old question of when did you stop beating 3'our wife. You liave

got to answer it in a certain vv^ay; otherwise it will be misunder-
stood. And T call see where a judge could get a question, "Do you al-

ways disqualify yourself for any interest at all," and he would say,

yes, because if he said no, he would be suspect. You know, you see? I

mean did you go behind this?

]\Ir. Fraxk. We did, and I will follow up. Senator. Of course,
that can happen. All I can say is that the dominant view before
1948 was disqualification. When that amendment was made in 1948,
Federal judges began the practice of sitting if there were small

holdings. In your ciix-uit, the fifth, we have the case of sitting where
there were small holdings. Judge Blackmun sat where he had small

holdings, as he told your committee; and others developed the

waiver practice, which amounts to the same thing, because they are

sitting when they have a small holding.
Now, it is clearly felt that this is undesirable, and so the ABA

committee. Judge Traynor's committee, lays down the rule that a

judge should not sit if he has any interest at all. We have found
that we burn our fipigers on the question of more or less, and that

one man's more is another mark's less. To a judge with a million dol-

lars a holding may not seem much, but to a litigant with peanuts, it

may be a lot, and so the Traynor committee has unanimously recom-
mended, and it is unquestionably going to be an ethical standard,
that if 3-0U have any interest at all, find somebody else to do it, find

something c^se to do with your time, but do not try this case.

Senator Bayh's bill does the identical thing, so that in that re-

spect, this is the big change, and anything else is relatively minor.

Now, that is a change in Federal law, and I trust that we all agree
that it ouG;ht to be made.
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You have had some talk that has interested you here about the

problem that obviously arises in a sophisticated society of holding
corporations or subsidiaries. "What do you do where the case is

brought by a party, the party is either a subsidiary, hypothetically,
of General ^Motors, or has subsidiaries of its own, and the judge hap-
pens to hold stock in either the holding company or the susidiary?
What should he do then? I will take responsibility for my drafts-

manship which must be inadequate, because it has led to a great deal

of confusion before this committee today. All that the 10 percent
provision says is that this is how you define a holding company or

subsidiary. In other words, what the bill says is that if a party com-

l^any owns less than 10 percent of the stock of something else, that

other corporation will not be regarded as a subsidiary. There has to

be some definition, in other words, of what is a holding company, or
what is a subsidiary, and that is all the 10 percent does. What it

says is that if the party holds more than 10 percent of the stock in

X company, then X will be regarded as a subsidiary. And in that

case, the judge must disqualify. If the holding is less than 10 per-
cent of the stock in X company, the X is not regarded as a subsidi-

ary at all. It is simply an incidental or a random investment.

Xow, I hold no brief for the 10 percent. It could have been 5 or
15. Obviously there can be no wisdom in the number, but the point
is you have to put in some definition in order to give the judge a

fair protection so that it has some standards so that where his com-

pany, the one which is the party has infinitesimal amounts of stock
in some other companies, they will not be regarded as subsidiaries at

all, but rather as a random investments. Senator, am I making this

clearer now than before ?

Senator Burdick. I want to ask a question at this point. Suppose
this subsidiary qualifies and the part interest is less than 10 percent
of the party company in the subsidiary, but the judge may have a
substantial interest in the subsidiary greater than one share or two
of stock that he mav have in the parent. Why is that not a conflict

then ?

Mr. Frank. In the viev*' that is taken, if the view that is taken
here, let us call party P, if I can revert back to being a school

teacher, and subsidiary X, if it is really a subsidiary, and if he has
one share of stock, he should not hear the case because we are adher-

ing to the views that any holding, any holding in a party or in an in-

timately related corporation is disqualifying, because we have given
up on the notion of trying to decide more or less. That is the big
change that is here. So, if he has any at all, out. The only use, I re-

peat, of the 10 percent formula, is as a definition to determine
whether it is a subsidiary or not, so what we are saying is that if a

parent, if the party which is the parent, holds a few shares of stock
in something, it would not be regarded as a subsidiary. That point
frankly says the judge will be given some protection by being given
some standard from this body, and it does not matter what you
make it, just make it something.

Senator Burdick. It seems to me if it is for the public that you
should make it consistent, and you should carry through on the sub-

sidiary for any percentage.
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JNIr, Fraxk. The only reason, and I can fully yield to this, as I

have siio-gestcd, but I do make this point, we do not wish to put

judges in the position of where they cannot have stock at all, or a

rich man cannot be a judge, or anything of that sort. Now, what the

judge has to do is as a practical matter, is he has to have his portfo-
lio and his clerk or his secretary has to check it against the record,
but we also have to keep in mind the point Senator Gurney made in

the colloquy with Senator Bayh, and that is we do not want to clog

judicial administration b}' having mistakes turn up later that re-

quire retrials or anything of that sort. And there is a limit to Avhat

the judge can do. If he has to remember not merely his own portfo-

lio, but the portfolios of other companies in vrhich he has any stock,

no matter how minor, it will be terribly awkward. This is the reason
for the fonnula. Again, you come to practical limits, and if you con-

sider that a change, it is, but that is the theory of the thing.
While I am at it, may I meet the point Senator Gurney made

with respect to when can the issue of disqualification be raised? In
this respect. Senator, there is no change whatsoever from existing
law. Under existing law the rule is substantial interest. Under the

new law it would be any interest, but the question of timing of when
can you argue about it would be all the same. That is to say you
could raise the question of interest just as you can raise the questiori
of no jurisdiction because there was no diversity, or no jurisdiction
because there was no Federal question, you can raise it in the course
of the litigation, but not after the litigation is over. In this respect,
there is nothing novel, different, or new at all, ond nothing tliat

would raise any problems that do not already exist otherwise.

Senator Gurnet. Does that need to be spelled out ?

INIr. Frank. I think it is inherently implicit in the situation. Xoav,
the standard of review may be different. It is my view that if the

judge turns out at the appeals stage to have had any interest, it is

reversible error. As to the discretionary things, the appearance of an

impropriety, that should be reviewed only for gross abuse of discre-

tion. As to the objective standards, we are not making any difference

at all, because on the matter of timing, you can raise substantial in-

terest at any point in the case. If you make it a 100-share interest or
a 1-share interest, you are not going to the change timing of the

challenge at all.

Senator Gurnet. Well, let me see if I understand this. If the case

is appealed, then when the appeal is rendered, the decision is ren-

dered by the appellate court, that ends any possibility of raising the
conflict of interest question ?

Mr. Frank. At that point, it is res judicata, because under the
cases the same would be true of an issue of diversity. If you find—
once it is a final judgment, and it is entered, and you did not argue
about that, it is the same as it was with no Federal question, and it

had been tried by a blunder.
Senator Gurnet. Well, now, let us suppose, and my law practice

is really rusty, I cannot remember, it has been so long since I was in

court, but the appellate court decides a case. I cannot remember now,
but do you have to go back to the trial court and enter a final judg-
ment on that appeal, or what happens ?
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Mr. Frank. A"\niat normally happens, it is entered on remand and
the final judgment then entered, but once it leaves the Suprenie
Court, it lias become the law of the case and you cannot alter it, so

it would not make any difference.

Senator Gurxet. One further question. AVould that be when the

opinion is published or when the judges voted prior to writing the

opinion ?

Mr. Frank. You mean when it became final? It would become
final at the point under the rules at which a petition for rehearing
can no longer be entered, and a petition for rehearing no longer can
be filed, judgiiient can be entered by the clerk, and that will have the

effect of closing it off.

Senator Gurnet. Let me go back to the colloquy you were having
Avith the chairman here on this stock interest and ask a related ques-
tion. I notice that the Hollings bill has this mutual fund business

spelled out. The Bayli bill does not. Does the Bayh bill cover a mu-
tual fund situation?

Mr. Frank. I do not think adequately, and I would hope, it seems
to me, that the ABA and Judge Traynor and Senator Hollings have
raised a good point here, and I would hope if the contemplated col-

loquy between the staff' leaders for the two Senators and Mr. West-

phal goes forward, that that point could get attention, I must say I

do not think I personally have given it adequate attention.

Senator Gurnet. Is it your opinion that mutual funds should be

exempted ? That is v/hat the Hollings bill does, I believe.

Mv. Frank. I am inclined to think so, unless they are major hold-

ings, again. The goal is to get to something which is practical
enough to be livable.

Senator Gurnet. I find that difficult myself.
Mr. Frank. If you will allow me to cop out on that, I am in some

doubt. I ha^^e not given this the attention that I think it deserves.
Senator Gurnet. If we are going to make that an absolute rule, if

that is the wise thing to do, I do not know Avhether it is or not, and
let us assume it is, I do not see why mutual funds should be ex-
cluded. ]Moreover, you have got a lot of mutual funds floating
around tJiat have rather restrictive interests. I can think of one in

Florida, for example, in my own State, which is a m.utual fund in-

yolvi2ig only properties in the State of Florida, investments in Flor-
ida. 1 tliink one covers any Florida investments, and I think another
covers Florida investments only in real estate, but it is a mutual
fund which is registered Avith the SEC, just as much of a mutual
fund as any of the big ones out of New York, and I can see where a
fund like that in Florida, if you had just a feAv shares, could be a

Aery substantial interest as far as litigation before a judge is con-
cerned. Or for that matter, if a judge had a very substantial wealth,
and put his money, say $1 million or $10 million, if he was lucky
enough to be that Avealthy, this one big mutual fund, Avhich has
rather substantial holdings in General ^Motors or something, it

Avould be a rather substantial interest. I would almost think that if

you were going to say any interest, I do not see how you can ex-
clude mutual funds.
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Mr. Frank. Will you permit me some time for thoiiglit as I do
not feel I have done an adequate job of thinking this tlirough for

myself, and I would like to send a letter to the chairman? I would
like a chance to meditate briefly on that exact point.

Senator Burdick. INIay I inject at this point, I can see the prob-
lem of mutual funds because you have got m.ajor companies, and
those major companies have subsidiaries, just like the branches on a

tree. It goes over the whole Nation.

]\Ir. Frank. Right.
Senator Burdick. I wonder if the answer might lie in the ABA's

suggestion that they base this interest in subsidiaries on knowledge,
the judge, if he knew ? If he knows that he individually, or his fidu-

ciary, or other member of his immediate family, or any member of

his family residing in the household has a financial interest, if he
laiows of the interest, it is based upon knowledge.
Do you want to speak to that ?

jNIr. Frank. Well, I think the knowledge test will help, but at the

same time I think we want to go as far as possible to let the fellow

inform himself. He cannot just drift, and that may mean the judge
has to reshuffle his portfolio, as some have in the light of events, we
are all familiar with, and narrow the holdings and not find them-
selves in a position where they are unlikely to know. So, you reach
the problem in short of how do j^ou input a standard of knowledge
and get the fellow to be careful about it, and that is part of it.

Let me touch, if I may
Senator Gurnet. Well, let me just pursue that one bit more, be-

cause I do think we have to meet this problem.
]\Ir. Frank. Unquestionably.
Senator Gurnet. I would think, and we did not ask Senator

Hollings that question, but I am sure he probably put that in there
or whoever drafted the bill did because of the sometimes very fast

and enormous changes in the holdings of mutual funds. That is

probably why. In other words, if they list their holdings every quar-
ter or 6 months, or once a year, for that matter, the judge may in-

form himself of that, but you may have several hundred cases of

changes in the meantime. That is probably why it was put in.

But I also throw this out too, in the case of large corporation, es-

pecially a conglomerate, and this is going on, you know, or has been
in the United States at quite some pace, I think a judge could own
something in Western, which is one of the conglomerates, and they
are buying and selling all of the time, and he could fall afoul of
that not really knowing what he owned at any one time, as far as a

subsidiary is concerned. So, what I am saying, is I think we have a
real problem here. We are going to haA^e a problem.
Mr. Frank. I think the 10-percent formula or some other percent-

age of the degree or size of holdings may be helpful when you get to

the second degree that way.
Senator Gurnet. Or maybe some reasonably standard of know^l-

edge. You may have to put that in.

]Mr. Frank. Yes. If I may, I will mention the other major ele-

ments here. There are two, so the first element is the elimination of
the substantial interest and the substitution of anv interest as the
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approach. The second is the so-called appearance of impropriety, the

appearance to the community standard.

Xow, the ABA has that 'traditionally, and they have it in these

neAv canons too. It is in number five, rather than in number two, and

what Senator Hollings has done with his bill is essentially give you
new canon number two, new canon number five has the appearance
of impropriety, and the only reason it is there rather than in two is

tluit it is meant to cover all aspects of a judge's behavior, and not

merely the matter of disqualification. So, it would reach improper
antics, public drunkeness, any of the things that are just plain

vs-rong, as well as disqualifications. But I am assured by the reporter
of the ABA that it is meant to apply to disqualification as well.

They simply, as a matter of draftsmanship, put it at this broader

point. So, I think that it is in the ABA, that it is in the Supreme
Court decisions. I do find the phrase frighteningly empty of content.

But, it is there. It is traditional, and I fear we simply have to live

with it.

Senator Bitidick. What do you do about the argument that ap-

pearance is based upon a faulty premise ?

Mr. Frank. Senator Burdick, what is worrying me, as I said

forthrightly in one of the articles that you have, is that it may have

an unwholesome pressure for conformity, and stuffiness and all of

the other vices which Federal judges are likely to be subject to, and
some State judges as well. On the other hand, this is the way the

profession has chosen, and that the Supreme Court has chosen, of

reminding judges that when they take that oath, they take the re-

sponsibility to keep up an appearance in the community, that is a

meaningful, real thing, and it really has worked pretty A^cll, I think.

I cannot think of a single instance that I know of, and I think we
Avould hear of such things, in which it has had an inhibiting, un-

wholesome effect on human behavior, beyond stuffiness, and some of

the judges are subject to that anyway. It seems to me it has worked

pretty well, and has been in the ABA canons for a great many
years. We cannot escape the fact that it is meaningful to a great

many members of this body who constantly in their own minds use

it as though it were a meaningful standard, and the law ought to re-

flect the judgments that you actually make from day to day.

Xow, the other point, the big change is this one: take Senator

Gurney, the case of Judge Rives in your own circuit. I suppose lie is

as good a man as there is. Judge Eives has an interesting opinion in

the matter of Edwards. The whole panel sat. Judge Rives said I

really do not think I should be in this case. He says, forthrightly, I

thin'k it looks wrong, and in this matter, the parties are bound to

feel this would affect, my judgment. If I had any discretion, I sim-

ply would not sit. But t have consulted with tlie other judges, and

they tell me under the Federal cases, I must sit whether I want to or

not". I therefore am sitting. It shows up as a 5 to 4- decision in your
circuit, with Judge Rives casting the deciding vote despite the cir-

cumstance that he clearly feels that he should not be there. Judge
Rives did do the right thing, but we have enough judges now so that

if the judge in his heart thinks that he does not belong on a case,

then let him find, again, something else to do with his time.
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So, the big three changes are number 1, elimination of substantial

interests; number 2, the change by including the appearance to the

community; and number 3, the elimination of the so-called duty to

sit.

The other topic to which I would like to avert, is the peremptory
challenge. May I say a word about that?

Senator Burdick. Yes.

INIr. FR.A.XK. First of all, I have submitted to you letters, and this

is the most meaningful part of it at all, showing the great satisfac-

tion of the States which have the peremptory challenge system, and
the feeling that it is a just system, a better system. I have attached
to the statement which you have a table listing all of the States.

Sometimes, Senator Gurney, it is hard to know. Your Florida statute

is drafted so that it is open to the construction that is a peremptory
challenge, and I have called Florida counsel to discover that they do
not quite use it that way in your state. It is close to that, but not

quite. Many of the States are m^oving away from the affidavits en-

tirely. The lead one at the moment is—I say this hesitantly because
I do not want to disqualify our chairman—is drafted by his brother
in the State of North Dakota, and was recently adopted there. I

think it represents what is regarded as the best thinking now in the

profession. It calls for transfer of the case to another judge without

any afiidavit of bias. North Dakota, Montana, and Wisconsin have
that system. Senator Bayh kept the affidavit in the belief that manj'
Senators like Senator Gurney come from States that do not have

peremptory challenge so it v/ould look more familiar if you kept the

affidavit. All this really is is a request for a change. There will be
minutes of aAvkwardness, of course, in the three States with only one
federal judge but this is a terribly minor problem. The overwhelm-

ing weight of the cases are in places where this does not exist at ail,

and there can always be problems. I have given you letters from the
chief justices of the States of Arizona, Minnesota, JMissouri, ISIon-

tana, Nevada, and North Dakota. My own chief judge has written a

terribly emphatic letter on how well pleased our bar and bench is

with this svtem. I have since received another letter that came from
Phoenix yesterday from the chief justice of Washington, saying that

Washington believes this should be extended to the Federal system.
That chief justice would be distressed if it were not because he finds

it so satisfactory for Washington. It just makes everybody happy.
On the other hand, the problem that Senator Gumey raised is

real, and I will now make a major point against myself. I also will

give to the clerk or through My. Westphal and ask that it be in-

cluded a letter from the chief justice of California, Judge Wright,
who reports a questionnaire they have had there indicating a real

abuse, and that is in the belated use of tlie challenge, which can have

m.auy of the eii'ects you are talking about. So, they are now carefully
examining how to deal with that problem. Senator Bayh has tried to

reach that problem by making it a timely requirement.
I want to be hasty because I know some judge from Indiana is

here, and I just do not want to use his time, but let me say hastily
that 3'Ou have the problem first where the case is assigned to a judge
when it is filed. At that point, you have it quite early. You also have
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the so-called master calendar system in the big cities where the case

may not be assigned until almost in)mediately before trial.

Senator Gurxey. This is the case I was concerned v»'ith.

Mr. Frank. Right, In that master calendar, the only place you
have it by definition is where there are a lot of judges and there are

simply no problems at all thei-e. It was a fluke that it went to judge
A, and it could just as well have gone to judge B. You just swap
them around. That presents no difFiculties.

"Wliere there isn't a master calendar, let me say unequivocably, the
choice should be made early. The counsel should not be allowed to

test the water to find out if he is going to get favorable rulings. If
the judge has had anything to do with the case, counsel should not
be allowed to remove him. I must speak, I hope, with a pardonable
but pungent cp.ndor. What is happening is the cities are attempting
to achieve fairness by using a lot system. Every once in a while you
get a case in the Federal system going to a judge where it clearly
should not be, where it is just going to be a plain invitiation to

error
;
it is going to be a waste, and a m^isfortune. I will ask you to

evoke in your memory a case which I shall not identify by name,
but you will know perfectly well what I am talking about. A certain

major matter heard in a certain major city which is familiar to all

of us, where by the fluke of the calendar, the case went to a judge
who simply was incapable of handling it, whether for age or other
factors. The district attorney would not have conceivably wanted
him because he had dead guilty defendents, yet he is going to get
error every pace of the way, every day of the trial. The defense does
not want him for reasons of his eccentricity or oddity. T\1iat we
have done is put ourselves in a corner once the name comes out of
the box, and the case has to stay there. That system is just plain no

good. We have got to get some flexibility into it somehow. I can

only say with great earnestness that those of us who have lived with
what is known as the North Dakota system like it.

Senator Gurnet. May I just say this: Would it be your sugges-
tion then that we have language in the bill here on the section of
bias or prejudice that would make certain that it was not, the trial

was not delayed because of peremptory challenge?
Mr. Frank. It must not be, and I would not allow it. I have writ-

ten the strongest book in America, a lecture given at the University
of California on the need for a radical reform of American law, and
anj-thing that is going to cause any delays I am as emphatically
against as you are. This is just a matter of allocation of work. May
I say a last word. Senator Burdick, and then be done, with appre-
ciation for the chance, because it is a topic that has deeply interested
me. I for one Avould be grateful if the committee could not come to
final conclusions before the ABA meets in October, and not before

you hear others, but I would be very grateful if you could come to
what I would call truly tentative conclusions particularly on the 455
section. The reason is that we have been tr>'ing to bring the ABA
draft and the legislative draft as close together as possible. It seems
to me that it would be helpful to the ABA committee as it comes to
its final conclusion if it knew not merely that there had been a hear-

ing here, but also if you could in some appropriate fashion indicate
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the drifts of your minds and say tentatively we think something like

this is desirable. I think this Avonld be helpful in the New York

meeting in October. Both Senator Bayh and I went to St. Louis and

appeared at the first meeting, and the Bayh bill got changed to fit,

and it wnll be changed some more as a result of this discussion. I

think if you do that that it would be helpful.
The only topic that I have not reached is the waiver, and may I

just say a word about that?

Senator Burdigk. Yes.

Mr. Fraxk. If I deduce from your general tone on the thing, j-ou
have some doubts there. One is bound to. I can only say that I be-

lieve that I at least would make it nonwaiverable, if I could, because

waiver really is a function of a velvet blackjack. Nobody pushes you
around, but people push .young lawyers around, who have timidity.
When a waiver is put to a lawyer, he is then in a position where if

he refuses to waive, he implies that the judge is somehow wanting in

integrity or objectivity because the judge is willing to sit despite the

fact he has an interest. That is really Vv-hat it comes to. If we mean
the judge should not sit if he has an interest, then we ought to

really mean it and not have him sit if he has an interest. We should
not nullify the standard we are applying by then putting the

squeeze on the lawyer to have him relinquish the right to have a

judge who does not haA^e an interest. I think the most limiting thing
said on this score was said by Judge Biggs, and I am very fond of

Judge Biggs and respect him deeply, when he said we always get
waivers in our circuit. I will bet they always get waivers in their

circuit. When you always get waivers it means that you are nullify-

ing the standard, and you are just reducing it to nullity.

Senator Gurnet. I would make this observation: I think your
point is well founded. If you did not have the perem]:)tory challenge
in there, it would be well founded, but I do not see how any judge
can get a hold on any lawyer as long as you have the peremptory
challenge.

jStr. Fraxk. If we keep the peremptory challenge that will solve

the problem for the trial court, but we are in no way suggesting you
apply the peremptory challenge to the court of appeals, and there

you have a perfectly real problem of a waiver. Judge Learned
Hand, I suppose we all feel is about as good as any. and he was a

fellow, the fellow that Senator Burdick was talking about, that kept
a minor, piddling amount of stock in some corporation. It used to

somehow amuse him when those cases came up to lean over the

bench and say, "Now, I have a little bit of stock here; would you
ratlier that I withdraw?" Everybody went through the ceremony of

saying. "No, no." But the point here is that he should have sold that
stock. If those cases came up before him often enough to do this,

then he should have sold that stock and should not have involved
himself in those cases.

This is not a life-and-death matter. If you feel strongly about it,

you ought to adopt the ABA system and return tlie waiver through
the clerk. The suggestion in the HoUings bill comes from the district

judge in Maine who is worried about first circuit problems because
he is the only judge in Maine, and a singularly able one, but I can
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only say that I believe that if we really are going to embrace as an
article of religious faith that judges with interest should not be on

cases, and that no man should be a judge in his own case if he has

any interest at all, then we should not nullify it with finesse and de-

vices and so on. So, if we believe it, let us stick with it.

Thank you very much.
Senator Bl^rdick. What about the case where the lawyer really

wants this judge ?

Senator Gukxey. That is the case I am thinking about too.

Mr. Frank. Let me hasten to say I have had that case where I

have personally said. "Judge, please, we would rather have you, let

us get on with it." This does happen, Senator, and I am sure you
have had that experience too. All I can say is that I think it is rare,
and that the problem of the judge's holdings really ought to be
solved by his narrowing his portfolio. If interest crops up often,

they should do that. If they have concentrated portfolios, you can-
not say this is a luxury and you cannot have it and be a judge. Even
a fellow has a fairly narrow, limited amount of investment in a case,
if I had to choose I simply would not put a lawyer in the box of
Avaiver.

Senator Gurxet. I would make this observation : I think perhaps
the case might be read, or you might have the conflict of interest,
but I certainly do not think the case is rare where the lawyer would
rather have one judge in preference to another.

]Mr. Fraxk. That happens almost always.
Senator Gurxet. That is right; it does. Some judges are darned

good judges, and by George, you do not want some knucklehead on
who is not. And I agree with the chairman that I really think the

lawyer ought to have an opportunity.
Senator Burdick. There are a lot of cases where a lawyer believes

the judge will be even more strict in settling this case if he has an

interest, and lean over backwards.
Mr. Fraxk. Then it is the other fellow who does not want a

waiver.

Senator Burdick. But they both agree to this judge rather than

complicate delays and other things. It has some merit.

]Mr. Fraxk. I can only say this is a relatively minor part of what
is reall}^ a serious reform in major proportion.

Senator Gurnet. I would think so, and I would certainly think
that we are talking about a rare case that does not come up often.

And the other thing is how does it look to the public, and if every-

body agrees, we want that judge, the client, the lawyers, then I do
not see how it could be anything but viewed by the public as being
all right.
Senator Burdick. I think one of the stickiest things in this bill

right now—or this legislation
—is what do we do about mutual

funds, what do we do about the subsidiaries, and this is real sticky.
Xow, apparently, the parent company we can be pretty pure in that,
but when you get into requiring some judge to laiow what his inter-

est is in a thousand subsidiaries out of a mutual fund, or seven or

eight other subsidiaries, I do not know what I would do. I too have
some mutual fimds, and I do not know where I would go to find out

exactly what the interest is in all the interrelated companies.
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Mr. Frank. That is why I think the percentage formula has some
merit. If you could do the same thing with the mutual funds, let

him define the size of interest, so if they are scattered, minor hold-

ings, they can let them go.
Senator Burdick. But, the judge does not know. There is no for-

mula. He could not know if he has any.
Mr. Frank. That simply is a form of subsidiary. You could re-

quire that in mutual funds he be required or require himself to have

knowledge of what the major holdings of the mutual funds are, and
that is all.

Senator Burdick. But the mutual and holding companies also

have subsidiaries.

Mr. Frank. You are dead right, and at that point I can simply
suggest that you are going to have to make a cutoff somewhere. The

phrase that is used in relationship
—the one I like from a case in

1572, an English case, is that: The more removed the blood is, the

cooler it is. In other words, if it is your 42d cousin, forget it. It is

just not close enough to disqualify. Now, some such test of remote-

ness must be applied here as to the economic interest too, exactly for

the reasons you stated.

Senator Burdick. Wliy do we not follow the pure rule in regard
to direct parent companies and apply the knowledge rule to the sub-

sidiaries ? Would that not take care of it ?

Mr. Frank. It w^ould; and it might well be a good solution so

long as at least you could not remove some duty on the part of the

judge to be informed. In other words, you could not have a fellow

utterly neglecting to find out.

Senator Burdick. Certainly we would assume that the judge
would make some effort.

Mr. Frank. Yes. This may well do it.

Senator Burdick. Well, then, I understand that you would accept
clause 6 in Senator Hollings bill and everybody would accept clause

6 in the Bayh bill ?

Mr. Frank. Senator, will you forgive me, but I do not have the

actual bill in my hand at this minute.

Yes, I believe that clause 6 is of truly vital importance. That is

the one that solves the problem for Judge Rives. It gives the judge a

discretion.

Senator Burdick. But it is on clause 5 where the difference of

opinion appears between the two bills ?

Mr. Frank. Well, on 5, there I would hope to persuade both you
and Senator Hollings that that ought to be there. It will be in the

ABA canons for sure. It is in the Supreme Court's opinions, and it

has been in the ABA canons for our lifetimes, and I sure think that
it would be too bad to try to erase it. I do think that Senator Holl-

ings' solution of the section 4 problems is better, codifying the rela-

tionship.
Senator Burdick. Would 3-011 excuse me just for 2 minutes, and

the staff will put questions to you.
Mr. Westphal. In your reference, Mr. Frank, to the Common-

wealth Coatings case, that was a case in which this arbitrator had a
direct financial interest in one of the companies that was before him^
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and lie failed to disclose it. The arbitration rules required him to

disclose any such interest and he did not do so, and the Supreme
Court then held that that was error.

]Mr. Frank. That is right.
Mr. Westpiial. In handing down that decision they, among

other things, mentioned this appearance of impropriety language in

the existing ''Canons of Judicial Ethics".

Mr. Fr^vxk. That is correct.

]Mr. Westpiial. Would not the appearance of impropriety that oc-

curred in that specific case also be covered by clause 6 of the Bayh
bill, or would it not be included as "an interest" in the first clause of
the Bayh bill, even if there were no clause 5 at all in the Bayh bill ?

Mr. Fraxk. "Well, the clause 1 of the Bayh bill deals with actual

interest.

Mr. Westphal. And that is what this arbitrator has.

Mr. Frank. Well, you might get him that way, but that happens
to be a coincidence in this particular case. If I may thrust to what is

the heart of your question, Mr. Westpiial, if the question is: "can
the phrase appearance of improprietj'^ be soaked up under some
other phrase?" sure it can. But in view of the fact that it has been
used so extensively in the canons and in the cases it would seem to

me undesirable to duck it, because then you always have to go
around and explain that we meant to cover it by some other term or

phrase. It has become sufficiently familiar so that I would not solve
it that way.

]Mr. Westphal. Yet, the draftsmen of the ABA tentative draft
knew that they had used the language "appearance of impropriety,"
and in their existing Canons ?

Mr. Fr.vnk. Right.
Mr. Westphal. Yet, when they set about to write it, that part of

it that deals with disqualification, they apparently just studiously
avoided the use of the phrase "appearance of impropriety" and sub-
stituted rather the phrase "in any way in which his impartiality
might reasonably be questioned." It is apparently what they did.

Mr. Frank. While that is there, it is because they used it, as I
said earlier, in canon 5, and I am advised by them that they mean it

to apply to the disqualification too. So I think I have said frankly^
and I think it would be better if they cross-reference this, because of
the creation of just the kind of confusion that we are having now.
But the reporter tells me that is meant to be applicable to the dis-

qualification.
]\Ir. Westphal. The point of either a statute or canon specifying

the grounds for disqualification is to preserve the impartiality of the
trial judge or of the appellate judge.
Mr. Frank. Sure.
Mr. Westphal. That is the sole point of it.

Mr. Frank. Right. Well, that is not quite true, if you will permit,
because we are advised by the highest authority that not merely pre-
serving the impartiality, but preserving the appearance of the im-

partiality is an independent value.

Mr. Westphal. Yes. We have preserving of public confidence in
the judicial system and including the judge who decides the case.

96-978—73 4
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But, in the tentative draft and in the existing ABA canon, this

phrase "appearance of impropriety." as you have just pointed out, is

used in a canon which is intended to cover judges' conduct outside

of the courtroom, whereas the statute or canon on disqualification is

intended only to have an effect on a legal qualification or disqualifi-
cation ?

Mr. Frank. I personally cannot accept that statement. I think

that the appearance canon is meant to cover both outside and inside

of the courtroom.
Mr. Westphal. Then you would urge that the ABA should have

included the expressed phrase, the specific phrase "appearance of im-

propriety" in canon 2?
Mr. Frank. I think so, and I think they intended to do so, and

that is what they think they have done.

Mr. WestpHxVl. Is there a difference between these, the language
we might employ in these general catchall groups of disqualifica-
tions, such as "appearance of impropriety," "in any case in which in

his opinion it would be improper to sit," or the ABA language, "in

any case in which his impartiality may well be questioned," is there

a difference in that language in that some of these changes seem to

make it purely subjective in the eye of the judge, and that that is

the test, whereas the ABA language, for example, seems to set up a

test for an outsider looking at this situation, whether they would

reasonably question his impartiality ?

JMr. Frank. You have now hit it just exactly. That is the distinc-

tion. Number 6 here gives the judge the privilege of refusing when,
in his opinion, it is improper for him to sit. For example, he knows
for some reason, personal to him, about his relations with the mat-
ter, which the world does not know at all, but he knows, and he feels

uncomfortable about it. If I may take the case that Senator Burdick

mentioned, let me refer to my namesake, but not a relative, the for-

mer Judge Jerome Frank, who was a close friend. We had adjacent
offices at the Yale Law School once upon a time, and used to share

thoughts on these things. He used to speak of the lean-over-back-

wards problem, and on certain matters he did not sit because he felt

that his ties were so close to someone there that he just could not be
fair about it and that as a result, he would be trying so hard to be
fair that he would be getting himself into the scale of justice instead

of being wholly objective; he wanted out, and he took himself out.

He was doing what 6 says. In his opinion it would be improper for

him to sit. In terms of the appearance of impropriety, which is the
one that is external to the judge, there is not any impropriety at all.

It is matter that Senator Bayh spoke of concerning Professor Mal-
lenkauf of UCLA that was about an injured workman. The point is

that the injured workman lost a $30,000 claim. He is penniless, and
there was nothing wrong with the decision by any objective stand,
but it probably looked terrible to the injured workman. You are

dealing with the objective standards, the external in the first place,
and the internal, subjective one in the other.

ISIr. Westphal. Are you suggesting that whatever statute results

should contain both an external standard and an internal standard?
JMr. Frank. That is right. I think to meet the responsibility of the
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bar that we need both, a 5 and a 6, and that is why Senator Bayh
has them both.

Mr. Westphal. Do you think Judge Rives' situation that you re-

ferred to, where he just felt that he should not sit at all, being the
sole remaining member of the panel, that made the initial decision

prior to the hearing, that Judge Rives' situation could be taken care

of by the ABA language, which says in a case in which the impar-
tiality might reasonably be questioned ? Do you think that language
leaves the board enough flexibility so that Judge Rives might have
said to himself that in this particular situation someone might rea-

sonably question my impartiality were I to participate ?

]Mr. Frank. That is an external standard, someone external to my-
self might reasonably question, and that is the outside. The other
one is the one where this very commonl}' happens, that only the

judge knows, but he knows, he knows something happened earlier in

his life that unfits him for this case.

Senator Burdick. oNlay I give an example of this appearance of

impropriety ?

Mr. Frank. Please.

Senator Burdick. Early in the exchange here I explained to you
this could very well result in an appearance of guilt upon a faulty
premise. There was a judge in Fargo, N. Dak., that has chin whis-

kers, a scholar, and a gentleman, and there was a fellow over in

jNIoorhead, across the river, in the next State. JNIoorhead and Fargo
are side-bj'-side, separated by the Red River. This fellow over there
looked identically, or looked very much like this judge. The judge
from North Dakota was a temperance leader. He led an exemplary
life. The fellow who looked like him frequented the bars, and many
people confused the two, and to some people, the North Dakota
judge gave the appearance of a drunkard. Now, could this not well

happen in using this canon ?

Mr. Frank. Well, I personally would feel that a fellow should not

disqualify himself in those circumstances because he would be yield-

ing too much to whimsical factors. "WHiat did he actually do? I as-

sume that he did not disqualify ?

Senator Burdick. The story goes on that this judge got a hold of
this fellow one day and said, he demanded, that he shave.

]Mr. Frank. Now, there is a pretty good solution. The alternative
that I was about to suggest was that he might try a little drinking
himself to bring himself closer together with this other fellow.

Mr. Westphal. Just a few more questions, as fast as we can get
through them ]Mr. Frank.
Both the ABA's version and the S. 1553 seem to be drafted to the

theory that we should set up as many specific situations under which
a judge should disqualify himself as we can. And 1886, while it has
a few, has retained a few of the specific ones that were in the old
law and has this parent and subsidiary situation, S. 1886 generally
seems tx) have in clauses 4, 5, and 6, an attempt to cover the basis for

disqualification in quite general language. Now, is there a difference
in your mind as to whether we use specific situations or whether we
use more general language ?
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]Mr. Fi^vNK. I believe we need both. If I may be precise on this, I

feel number one, in the Bayh bill is categorical, hardcore, if you
have any interest, get out of there.

Item number two, is if you ever represented the party, and that

comes from the existing statute, it is hard and specific and ought to

stay.
item three is Avhere you have been a material witness. It is in the

existing statute, it is hard and specific, and it ought to stay.

It is my opinion that the Hollings bill is better than the Bayh bill

in its definition of relationship, and I simply would move his in in

lieu of the 4 that is here. It is more specific and it is better.

Item 5 and 6 are the general ones in the Bayh bill, and they are

the only general ones. Those are the ones which have the appearance
of impropriety or the external standard, and the internal sense of

freedom from the duty to sit, the Rives' situation. Those two are

general, and I think they should be general. They give the judge a

discretion which in the Federal system he has not hitherto had, and
I submit that he ought to be given that discretion. We have now
enough judges to afford that luxury.
Mr. Westphal. In clause 4 of the Bayh bill would you accept an

attempt to specify as the ABA and the Hollings bill does the degree
of kinship which should disqualify ?

]Mr. Frank. It is my view that I would, as I say, adopt the Holl-

ings draft because we have left the judge
—I realize that a man can

have a terribly close relationship with a fifth cousin, but we are giv-

ing the judge his option to get out if he feels that way, and I think

tlie judge is entitled to the protection of a hard line that he is not

subject to criticism lightly, and I would give him the better measure
of the Hollings bill in that respect.

^Ir. Westphal. All right. In other words, where circum.stances

which impel this disqualification occur frequently enough, or are, as

you say, hard-or clear-cut situations, they should be specifically
stated in the bill ?

Mr. Fkank. That is right.
jMr. Westphal. Yet there should be a broad basis of disqualifica-

tion or so-called catchall in order to take care of—for example, if we

specify the third or fourth degree of kinship disqualification, but we

may have this 42d cousin that is residing in the household of the

judge, and they are thicker than fleas, then he should get out in that

case too ?

Mr. Fraxk. I totally concur.

Mr. Westphal. Now then, can we employ that same sort of analy-
sis or rationale as we approach the matter of waiver? Should we

recognize that in certain situations the judge's interest or the judge's
connection with the party, or his relationship with the part is on the

face of it, or per se, not only disqualifying, but if he were to remain
in the case it would give a bad appearance to the public, and there-

fore, we should not permit waiver at all, whereas there may be other

situations in which we might permit waiver ?

Do 3^ou think that same analysis or approach can be taken to the

waiver question ?

Mr. Frank. We now reach a distinction. As a practicing lawyer, I

have peacefully to yield to the court, when I have lost, and if Sena-
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tor Burdick, you think we should have some loopholes for waiver,

then, as I say, I will gracefully accede.

Senator Burdick. I am merely making a suggestion. I have not

made an opinion.
INIr. FrcVxk. Xo; I know that, Senator. But what I am saying is

that it is not the biggest question in the world, but I cannot budge
from my basic position. I have too often seen waiver used as a badg-

ering device, and while the ABA has sought to eliminate that by
i-umiing it through the clerk's office and getting all these communi-

cations, and while I personally have had the identical experience
mentioned here of wanting a judge and wanting to keep him, I per-

sonally on balance would feel that an absolute rule would be better

than to get into this kind of measure.
My. Westpiial. Now, the ABA in their version and the Hollings

bill does also, they seem to recognize that there are certain situations

vx'here waiver will not be permitted under their draft, but provides
that under certain situations there might be a waiver. Now, if the

]iumber of situations where a waiver would not be permitted were

increased, I take it you would still not accept the ABA version?

You would want to have an absolute prohibition against waiver ?

]Mr. Frank. Let me make a distinction. The ABA is laying down
rules for all of the States of the Union. If I can put it succinctly, I

take it we are about there, the ABA is laying down standards for

all of the States in the United States. I do not personally know
about the problems in some local counties, and it may well be that

that is a good thing for States. I am testifying only to the Federal

system. This is the case in which if it were up to me I would apply
some strict Federal standard and let the ABA go its own way for

the State courts.

]VIr. IYestphal. I have a number of questions that I would like to

ask you, ISIr. Frank, and I think we can probably go through them
as fast as we can, and if we can he succinct in the questions, and if

3'ou can be succinct in your answers.
]Mr. Fraxk. I can give you the fastest bmiches of yeses and noes

that you have ever heard.
Mr. Yv^estphal. Under clause 3 of the Bayh bill it provides that if

the relationship to or connection with a party is such as to create a
conflict of interest, or otherwise render it improper for him to sit,

does that language give any loophole if, for example, the judge ra-

tionalizes that the mere fact that his grandson represents the party
before him does not create a conflict of interest in his mind, and
therefore, he would not disqualify himself?
Mr. Fraxk. I believe he should get out of that case, and I repeat,

I thiiik the Hollings language is better, and once again, we kept the
old Federal language for the sake of familiarity.
Mr. Y^ESTPKAL. I think you have already indicated that the exclu-

sion of insurance policy holdings and policy savings and loans from
the definition of financial interests meets with your approval? I
think that adds to the concept we are trying to get at?

Mr. Fraxk. Mr. Y^estphal, I am sorry. I simply did not hear the

question.
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Mr. "Westpttal. T think that yon have ah-eady indicated that tliat

provision in the ABA draft wliicli would exempt from financial in-

terest a policy holding by a judge in an insurance company
Mr. Frank. Oh, yes.
Mr. Westphal [Continuing]. Also with deposits in mutual savings

and loans should not be deemed as a financial interest?

]Mr. Frank. That is correct.

Mr. Westphal. I take it you feel the same way, we should rec-

ognize the religious and charitable exceptions that are recognized in

the ABA draft^?

jSfr. Frank. Yes.

Mr. Westphal. You state that clause 6 in the Bayh bill is the one

which in your opinion changes the duty to sit and frees a judge such

as Judge Rives, to withdraw from a case if he just simply feels that

it is improper for him to continue to participate in it. I think that is

clause 6?
]Mr. Frank, Yes; on tliat score, in an effort to get to be at one

with the ABA, I would suggest that we adopt their language in

which its impartiality might reasonably be questioned. While I like

ours better, again this is a matter of trying to work out a unified

standard.
Mr. Westphal. One advantage of adopting the ABA language is

the fact that the language in clause 6 is quite similar to part of the

existing section 455, and it is that language in 455 which has been

engrafted into the duty to sit: so if we change the language com-

pletely and use some additional language, plus seeing that we get
the proper legislative history in the committee report, there will be

no question but what we are attempting to "wipe out the duty to

sit?" Would that be your opinion, Mv. Frank?
Mi\ Frank. I simply am approaching it differently, sir. I believe

there are times to be uniform than to l^e right, and I would not hag-

gle over details. I would rather have a uniform system.
Mr. Westphal. Either upon disqualification or upon use of a

peremptory challenge as provided in section 3 of the Bayh bill, and
an occasion can arise where it may be necessary for the assignment
to be made to the district judge from outside the circuit to go in and

preside at a trial of a case in which a judge is disqualified or chal-

lenged. And under the existing statutes, tlie Chief Justice of the

United States makes the assignment from one circuit of a district

judge into another circuit, and that statute, which is section 292 of

the title 28 provides that the Cliief Justice may not make such an
intercircuit assignment of a district judge without obtaining the

consent of the chief judge of the circuit from which he is borrowing-
that district judge. Assuming my statement of existing law to be

correct

Mr. Frank. It is.

Mr. Westphal. Do you feel that because of the changes which

may be made in the law, maybe disqualification, and because of the

policy we have or may have of peremptory challenge of a district

judge, that that concept, that feature should be removed from the

existing law ?

Mr. Frank. Not for that reason, sir.
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May I take just a moment to concisely answer? I personally

strongly support givino; the Chief Justice more effective authority to

move tiie people around, and I would support such legislation. But,
that is wholly independent of this, and should be kept so in my
view, because the demand would not rise because of this bill. It

arises from wholly different tilings, and tliere is a resistance to that

proposal which has nothing to do with this subject. So. we would be

biting off a fight we do not have to be in, and I thinlv that should

stand on its own bottom and be an independent matter.

jNIr. Westphal. On this question of waiver, if the judge does not

have the opportunity to initiate, but waivers have gone through in

terms that simply say, Senator Gurney said, possibly suggesting that

if both parties want they can initiate it. they can agree, they can

agree that he can sit, whatever his basis in disqualification was,
would not give the right to initiate it, does that make a difference in

your mind as an approach to the waiver question ?

Mr. Frank. In my own opinion, it would not, because all this is is

a maneuverable means whereby one fellow goes back and says to the

judge, well, I wanted to, but I could not get him. and that is tb**

kind of thing that I would like to avoid.

JNIr. AVestphal. AVould you feel the same if it provided that both

parties have to agree before either one of them can approach the

judge and say this? It is often difficult to control human behavior.

]Mr. Frank. Life just is not lived that way, and it would not hap-
pen.

]Mr. "Westptial. All these bills and proposals deal with the finan-

cial interests of the judge. Is the fact that a judge mav have a se-

cured or unsecured debt of $50,000 or $10,000 or $5,000 which he
owes to a party or to an attorney for a party, do j^ou think that is a
financial interest within the meaning of the word interest in the

Bayh bill, or financial interest in the ABA bill?

Mr. Frank. I believe that in that circumstance it is. I would re-

gard that as a grounds for disqualification under 5 or 6, under the

Bayh bill. The judge may also think of it in terms of interest under
1. The reason that there is not an effort made to deal with the
debtor situation is that it is simply impossible to draw rational lines,
and I would not know how to do it because debts themselves range
too much in size, nature, and all of the rest, so that we do not know
how. That is really what it comes to. The general law has been that,

hvpothetically, you have an insurance policy, and you borrov\'ed on

your insurance policy, and joii could still hear a case involving the
insurance company, and yet that is a debt. In your case, the fellow
should not sit, and it is beyond my draftsmanship capacity to solve
it. I would leave it to discretion.

INIr. Westphal. One other concrete situation, if I could take the
time, suppose that the judge was in a situation where he is asked to

preside over a trial which, let us say, involves the validity of some
off-shore oil drilling leases or rights of some kind. And suppose that
Texaco is the named party defendent. The judge has absolutely no
interest in Texaco, but he has 10,000 shares of Gulf Oil, and Gulf
Oil has similar interests in off-shore drilling situations. Novc, I take
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it tliat iindor the draft of the Bayh bill that this would be covered

by one of your catchall phrases?'

Mr. Frank. That is a straight case of appearance of impropriety.
I do not believe there is a man in America who would doubt but

that that would look terrible.

Mr. ^,Vestpiial. And while the judge's interest may not be a direct

financial interest to a party in that case, it is the situation in which
it would be improper for him to sit?

Mr. Fraxk. That is correct, and clearly improper. That is a good
illustration, as I say, of the need for the appearance phrase.
Mr. Westphal. Mr. Frank, would you like to add something?
Mr. Frank. I would not like to add a comment except to say

thank you. But I v/ould like to add for the record the report of the

Judicial Counsel of California to which I referred, and I would also

like your leave to give to the clerk, as soon as I am away from the

stand, the originals of the letters which were attached and copied
into my statement. I would also ask, if I may, to place in addition

to those in the record, tliat the record be kept open long enough for

you to receive, as you will later today or early in the morning, the

letter from the Chief Justice of Washington which has arrived.

Senator Burdick. The record will be kept open and we will re-

ceive the letter from the chief justice of California and the originals
of the other letters that you have referred to. The record should also

show that without objection the prepared statement of Mr. Frank
will be incorporated in the hearing record

[The material referred to follows :]

Judicial Council of Califorjntia

peremptory challenge of judges—c.c.p. § 17 0.6

Assemblyman James A. Hayes, Chairman of the Assembly Judiciary Commit-
tee, has asked the Judicial Council to study the use of peremptory challenges
againt judges (Code of Civil Procedure Section 170.6) on a blanket basis, with
a view tov,'ards recommending any needed corrective legislation in the 1970
Legislature.^

Mr. Hayes indicated that during the 1969 legislative session, the Assembly
Judiciary Committee studied a request for additional judgeships for the Ala-
meda Superior Court and found that the need for such judgeships was, in
some part, the result of repeated disqualifications of two of the court's judges
by the district attorney and the public defender, respectively. In spite of the

disqualifications, Mr. Hayes stated, the two judges were not transferred out of
the criminal department, and consequently they were not able to assist the
court in disposing of its caseload. The continued assignment of those judges to
the criminal department, Mr. Hayes pointed out, resulted only in unwarranted
expense to the county and considerable delay in the administration of justice.
The peremptory challenge of judges has long been of concern to the Judicial

Council and the presiding judges of this state. In 1963, for example, the Coun-
cil made a six-month study of the use of such challenges and found that they
had been filed in about one-fifth of the trial courts (81 of the then-42S trial

courts) and that the gi-eat majority were filed in multi-judge courts (about 85
percent of the 7.38 peremptory challenges reiwrted during the six-month pe-
riod were filed in courts with three or more judges)." The Judicial Council
concluded that the peremptory challenge "did not cause any serious problems
during that period." However, in order to clarify the availability of peremp-
tory challenges against appellate department judges, as well as to facilitate

1 Letter of June 23, 1969 from Assemblyman James A. Hayes to Chief Justice
Roger J. Traynor.

-Judicial Council, Nineteenth Biennial Report (1963) 34-35. This study was con-
tinued through 1964 with about the same results.
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the assignment of qualified judges to replace the disqualified judges, the Judi-

cial Council and the State Bar jointly recommended the addition of Sections

170.7 and 170.S to the Code of Civil Procedure, to provide, respectively, that
the peremptory challenge statute is inapplicable to appellate department judges
and that, when there is no qualified judge to hear a case, the clerk or the

judge must notify the Chairman of the Judicial Council of that fact.^

In 1965 the Judicial Council again considered the use of peremptory chal-

lenges, particularly in regard to a State Bar proposed to modify its application
to pretrial proceedings. The Council at that time noted the following abuses :

•*

Several presiding judges have indicated that in some instances peremptory
disqualifications have been made for reason.s of trial strategy rather than be-

cause of any real feeling on the part of counsel that the challenged judge is

prejudiced. Other judges are concerned about the accumulation of such mo-
tions against them, particularly in view of the fact that they are afforded no

opportunity to deny the charges. Another facet of this problem of accumula-
tion of motions, which. . . is of special concern to the Judicial Council due to

the necessity of assigning judges to replace those disqualified in one-judge
counties, is the excessive and persistent use of the disqualification procedure
by certain attorneys against certain judges. Still another problem. . . is the

wide-spread practice of circumventing the statutory procedure by informing
the presiding judge or his calendar clerk that if a certain judge or any of sev-

eral judges is assigned to the trial of the case he will be challenged at the
commencement of trial.

The Judicial Council concluded that an overall study of the peremptory chal-

lenge statute was needed but, at the State Bar's request, agreed to defer the

study because the State Bar desired to proceed with its proposed amendment
in the 1965 legislative session. ^ Thus, the abuses noted by the Council in 1965
continue today. In addition, as indicated below, it seems clear that the peremp-
tory challenge statute is sometimes used by attorneys to effect a continuance,
as well as to engage in "judge-shopping", particularly in the superior courts.

So that the Judicial Council might have the benefit of the current experience
and the recommendations of all courts on this matter, a staff questionnaire
concerning the use of peremptory challenges was I'ecently sent to the sole, sen-
ior or presiding judge of each superior and municipal court, asking whether
the peremptory challenge is used properly by attorneys, and if not, what are
the abuses. [Copy of questionnaire attached.] The recipients were also asked
to indicate whether ". . . there [is] a need to amend Code of Civil Procedure
Section 170.6, and if so, would it be appropriate to merely add a provision to
Section 170.6 that would pei-mit a judge, in cases of repeated use of peremp-
tory challenges against him, to raise the issue of abuse of process for determi-
nation by the presiding judge." In addition, they were asked to discuss this

matter with the other judges, if any, on their court so that every judge might
have an opportunity to express his views.
One hundred and thirty-four replies, apparently including 50 consensus-of-

court replies, have been received to date : 41 from municipal courts ;

^ 93 from

^Tbid; Cal. Stats. 106.3, Ch. 872.
''Proposed 1965 Legislation Amendatorii oj Code of Civil Procedure Section 170.6— 

Peremptory Disqualiflcation of Judges (February 1, 1965) at 9—11. The Judicial Council
also notecl : It may be worth considering whether the statute should be amended to
require that the affidavit or oral statement under oath include "a concise statement
of the facts relied upon by affiant in support of the charge of prejudice." Such a

requirement might draw it more clearly to a lawyer's attention that this procedure
is not like the peremptory challenge to a juror, but is intended to be based upon
cause. The statute might also be revised to give the challenged judge an opportunity
to file a counteraffidavit. or to make a counterstatement for theh record, even though
no procedure for determining the issue is provided. This would mean that the charge
of prejudice, in cases where the challenged judge wishes to deny the charge, would
not be allowed to stand uncontroverted.

^Td. at 9 and 11.
® Except as otherwise noted the following 36 municipal courts apparently made a

consensus reply to the questionnaire : Berkeley-Albany, Fremont-Newark-Union Cit.v,

Oakland-Piedmont, Richmond, Walnut Creek-Danville (2), Fresno. BakersQeld, Alhambra,
Beverly Hills, Burbank, Citrus, Compton. E. Los Angeles, El Monte. Inglev>'ood, Long
Beach (5), Santa Monica, South Bay, Whittier, West Orange Co.. Desert, Sacramento,
San Bernardino Co., El Cajon, North County (San Diego), Southern (San Mateo),
Santa Barbara-Goleta, Santa Maria, Palo Alto-Mountain View, San Jose-Milpitas,
Santa Clara. Sunnyvale-Cupertino, Santa Cruz Co., Central (Sonoma Co.), Modesto,
and Ventura Co.
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superior courts.^ The replies clearly seem to show there are far fewer abuses
of the peremptory challenge statute in municipal courts than in superior
courts. As indicated below, 26 out of 41 replies from municipal courts or mu-
nicipal court judges indicate that the peremptoxT challenge statute is usually
used properly by attorneys, and only 8 courts or judges said it is usually used
improperly. In the superior court category, excluding the 70 replies by Los An-
geles judges, 11 out of 23 replies indicate usually proper use ; and 12 replies,

improper use. The 70 Los Angeles judges : 32 replies, usually proper use ; 26
replies, improper use; and 12 judges said they did not have sufBcient experi-
ence with such challenges to warrant a comment.
More importantly, while 20 municipal courts or judges indicate there is no

abuse of the premptory challenge statute, only 1 superior court (and 6 Los An-
geles judges) said there is no such abuse. In spite of their statements relative
to abuses, however, only 10 municipal and 2 superior courts or judges (and 17
Los Angeles judges) recommended that the peremptory challenge statute not
be changed. On the other hand, five municipal and nine superior courts or
judges (and eight Los Angeles judges) recommended the repeal of that statute,
in favor of tlie disqualification procedure set forth in Code of Civil Procedure
Section 170. The remaining courts or judges either approved the suggested
hearing procedure outlined in the staff questionnaire or recommended some
other change.

SURVEY CONCERNING USE OF PEREMPTORY CHALLENGES

[C.C.P. § 170.6-November 1, 1969]

Municipal
Courts

(75)

Number of replies 41
Number of courts represented _.." « 36
Numbsr of consensus replies. 34
1. The peremptory challenge statute usually is:

(a) Used properly 26
(b) Used improperly 8

(c) Insufficient experience to comment 7
2. Specifically, the peremptory challenge statute is:

(a) Not abused _. 20
(b) No knowledge of abuse. I 2

(c) Abused for the purpose of:

(1) "Judge shopping"s H
(2) Effecting a continuance 3
(3) Retaliating against a judge for a prior ruling 1

(4) Not going before unknown judge, particularly when
he is challenged by a local attorney

(5) Blanket challenge 3
3. The peremptory challenge statute should:

(a) Not be changed.. 10

(b) Be repealed 5

(c) Be amended to provide for:

(1) A hearing as outlined in the questionnaire 12
(2) A hearing by an outside judge... 4

(3) A factual statement by consel showing any alleged
prejudice.. l

(4) An optional reply by the judge...
(d) Be amended to limit its use:

(1) To nonpublic officials

(2) To clients

(3) To nonjury trials 1

(4) To civil cases... _.

(5) To a given number within a certain period...
(e) Be amended to eliminate the allegation of prejudice.

Superior
Courts

(57)

23
'19
16

11

12

1

9
5

4

3

94

2

9

6

3

2

1

1

1

2

I

2

Los

Angeles
Superior

Court

70
1

32
26
12

6

13

24
13

3

11

«3

17

8

17

1

9
1

1

3
1

1

5

7

Total

134
56

50

69
46
19

27

15

44
21

14

10

29
22

35

12

2

2

4

4

1

6

9

9 In about 10 instances the judges indicated the "judge shopping" occurred in criminal cases, sometimes by defendants
appearing m proper.

» In some instances the courts have averted blanket challenges by not assigning cases tojudges who would be challenged
by counsel.

 Except as otherwise noted, the following 19 superior courts apparently made a
consensus reply to the questionnaire: Alameda r.3), Butte, Contra Costa (2), Fresno.
Imperial IMarin, Monterey, Orange. San Bernardino, San Diego, San Francisco (2),
San Joaquin, Santa Cruz, Shasta, Solano, Stanislaus, Ventura, Yolo, and Yuba.



In view of the substantial number of replies stating that the peremptory
challenge statute is usually used properly by attorneys and the fact that about
one-half of the superior and municipal courts apparently are not faced with

problems warranting a reply to the questionnaire, it would clearly seem there

is no basis for recommending the repeal or drastic limitation of the peremp-
tory challenge at this time. However, the Judicial Council should, it would
seem, make appropriate recommendations to the 1970 Legislature that might
eliminate the various abuses reported by the judges. The use of peremptory
challenges to effect unwarranted continuances or engage in judge-shopping, and
particularly its use on a blanket basis, seriously hinders and delays the admin-
istration of justice. In addition, if a judge may be challenged on a blanket
basis merely because his decisions are not in accord with an attorney's desires,
the judge's judicial independence, as well as his reputation in the community,
might be ^^nfairly attacked without any remedy. Such abuses, it would seem,
might be eiminated by appropriate amendments to the peremptory challenge
statute.

No abuse can, of course, be judicially established and eliminated without an
appropriate hearing. In this regard a significant number of the judges (35), as
indicated above, recommended the hearing procedure outlined in the staff ques-
tionnaire that would permit a judge, in cases of repeated use of peremptory
challenges against him, to raise the issue of abuse of process for determination

by the presiding j'udge. Moreover, since peremptory challenges are often made
before the presiding or master calendar judge with or without the knowledge
of the challenged judges, it would seem that the presiding or master calendar

judge, with the concurrence of a challenged judge, should also be permitted to

raise that issue. In such cases, as well as for challenges in the smaller courts,
it would be desirable, as some judges suggested, to permit the issue of abuse of

process to be determined by a judge assigned by the Chaii'man of the Judicial
Council. Such a procedure would meet the problem of repeated challenges,
which has the most serious effect on the work of the courts.

Several other suggestions made by various judges would also help to insure
the proper tise of peremptory challenges. For example, in instanc-es where a
blanket challenge is made by a public official or a law firm, many ofl3ee or firm

members might not share the view that a particular judge is "prejudiced" but

may be instructed to challenge that judge. Since an attorney exercising a per-
emptory challenge is required to file his own aflfidavit or declaration of preju-
dice, it would seem that he should also be i-equired to state that he is acting
upon his own knowledge or belief and not because he is instructed to do so.

Moreover, it is alleged that the prejudice is directed against a client, the
client should be required to execute the aflidavit or declaration. It would also

seem that since it is improper to exercise a peremptory challenge to effect a
continuance or to engage in judge-shopping, a person exercising such a chal-

lenge should be required to state that he is acting in good faith and not for
the purpose of delaying the proceedings or of seeking a more favorable judge.

Finally, in order to avoid similar abuses against court commissioners, it

would seem that the recommended changes should be made applicable to such
commissioners.

Recommendatimi
It is recommended that the judicial Council take appropriate action to have

Section 170.6 of the Code of Civil Procedure amended, as follows :

Attachments.

Section 170.6 of the Code of Civil Procedure is amended to read:
170.6.* * *

(5) Any affidavit filed pursuant to this section shall he signed by the person as to

whom prejudice is believed to exist and shall be in substantially the following form:

[Here set forth court and cause]
State of California
County of ss:

, being first duly sworn, deposes and says: That
he ie 7 am a party (or an attorney for a party) to the within action (or special
proceeding). That

,
the judge or court commissioner

before whom the trial of the (or a hearing in the) aforesaid action (or special
proceeding) is pending (or to whom it is assigned), is prejudiced against -the party
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ief feis fi-ttorncy) me (or *fee ia^eree* ef *fee pfti4y -fe? feis attornry my interests)

so that affiant cannetr w feeiiovc fj ^a+ be 7 believe that I {or the party) cannot have a

fair and impartial trial or hearing before such judge or court commissioner. That
this affidavit is not made for the purpose of delaying or continuing the trial {or hear-

ing) or of attempiing to influence or to coynpel a judge or court coinmissioner to take

or to refrain from taking any action or to obtain a judge or court commissioner fa-
vorable to me {or my interests) ,

and that this affidavit is freely and voluntarily made
in accordance with my own knowledge and belief.

Subscribed and sworn to before me this day of
,

19. _.

(Clerk or Notary Public or other officer administering oath)
(6) Any oral statement under oath or declaration under penalty of perjury

made pursuant to this section shall be made by the person as to whom prejudice is

believed to exist and shall include substantially the same contents as the affidavit

above.

{6.1) hi the event of repeated disqiialifications of a judge or a court sommissioner

by any person pursuant to this section, such judge or court commissioner, or the pre-

siding or master calendar judge with the consent of such judge or court commissioner,
may request a confidential inquiry on the question of abuse of process by such person.
The inquiry shall be conducted under rules of procedure adopted by the Judicial

Council, and a report shall be made to the Chairman of the Judicial Council by a judge
designated for that purpose by the Chairman.

{6.2) As used in this section, an abuse of process is any use of this section pri-

marily to accomplish a purpose for which it is not intended, including a delay or

cotitinuance of any trial or hearing, an attempt improperly to influence or compel a

judge or a court commissioner to take some action or refrain from, it, an attempt to

obtain a more favorable judge or court commissioner, or the use of this section in the

absence of one's own knowledge and belief.

The Judicial Council of the State of Calfornia

administrative office of the courts

To : Each Presiding Judge of a Superior or Municipal Court.
From : Administrative OflSce of the Courts Ralph N. Kleps, Director.
Date : September 26, 1969.

Subject: Peretnptory Challenge of Judges—C.C.P. § 170.6.

Assemblyman James A. Hayes, Chairman of the Assembly Judiciary Commit-
tee, has asked the Judicial Council to study the use of the peremptory chal-

lenge to judges under Code of Civil Procedure Section 170.6. As you may
know, there have been some situations in recent years in which the peremp-
tory challenge has been abused, principaly by invoking it on a blanket basis.
If experience indicates that such abuses are widespread, corrective legislation
may be introduced in the 1970 Legislature.

In order that the Judicial Council may have the benefit of the experience of
all courts when it considers this matter at its next meeting, we would appre-
ciate your completing and returning the enclosed questionnaire to this oflSce by
October 6, 1969. If convenient, it would be helpful if you discussed the matter
with the other judges on your court so that every judge may have an opportu-
nity to express his views.

Enclosure.

Judicial Council of California—Administrative Office of the Courts

SPECIAL study peremptory CHALLENGE OF JUDGES

(Name of Court)

1. Generally speaking, in your experience is the peremptory challenge to
judges under Code of Civil Procedure Section 170.6 used properly by counsel?

2. In what ways, if any, and with what frequency is the i>eremptory chal-
lenge being abused?

3. In your opinion is there a need to amend Code of Civil Procedure Sec-
tion 170.6, and if so, would it be appropriate to merely add a provision to
Section 170.6 that would permit a judge, in cases of repeated use of peremp-
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tory challenges against him, to raise the issue of abuse of process for deter-

mination by the presiding judge? What other changes might prevent such
abuse?

4. Additional comments.

(Signature of Judge)

(Use reverse side or attach additional sheets if needed)

Please return this questionnaire to : Judicial Council, 4200 State Building,
San Francisco, California 94102—Attn : Mr. Paul M. Li

Supreme Couet of California,
San Francisco, July 7, 1911.

Mr. John P. Frank,
Attorney at Law Lewis & Roca,
Phoenix, Ariz.

Dear Mr. Frank : This letter responds to your letter of June 23, 1971 con-

cerning United States Senate Bill 7013 and requesting my views on how the
affidavit system for peremptory disqualification of judges has worked in Cali-

fornia.

The statute permitting the peremptory challenge of judges has, in my opin-

ion, been a serious problem in court calendaring operations and has often in-

terfered with the judiciary's efforts to reduce court congestion and delay. For
your information, I am enclosing a copy of a study of the operation of this

system in California that was made by the Sui>erior Court Committee of the
Judicial Council in 1969. The study notes some misuse of the peremptory chal-

lenge by attorneys to effect continuances or to engage in judge-shopping.
I trust this information will be helpful in your study.

Sincerely yours,
Donald R. Wright.

Enclosure.
The Supreme Court,

State of Washington, July 9, 1971.

Mr. John P. Frank,
Attorney at Law,
Phoenix, Ariz.

Dear Mr. Frank : This will acknowledge receipt of your letter of June 23,

enclosing a copy of S. 1886 introduced by Senator Bayh of Indiana dealing
with the disqualification of judges.
As you know, we have long had in this state a statutory provision analogous

to a proposed amendment of Section 144 of Title 28, United States Code, which
permits disqualification of a judge upon timely affidavit interposed by a party
to a pending action. Our experience with this provision has been extremely
satisfactory, and I am sure very popular with the practicing members of our
State Bar Association. I am certain too that the vast majority of our trial

judges are happy and content with the operation of the statute and would, no
doubt, oppose any repeal or modification of it.

Trusting you will excuse the delay in responding to your inquiry which was
occasioned by the conclusion of a term of court and my attendance at the Con-
ference of Chief Justices and the ABA Convention in New York, and thanking
you for the courtesy of your inquiry, I remain

Sincerely yours,
Orris L. Hamilton,

Chief Justice.

Supreme Court of Wyoming,
Cheyenne, Wyo., July 14, 1971.

Mr. John P. Frank,
Lewis d Roca, Lawyers,
Phoenix, Ariz.

Dear Mb. Frank : During my time as a practicing attorney and as a judge
in Wyoming, I have never heard a suggestion that our state should do away
with the affidavit system of disqualifying judges. I am sure the lawyers and
judges both like the system and would want no other.
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We have recently superseded by rule the statute for change of judge. The

rule was worked out and recommended by our permanent rules committee.

Both lawyers and trial judges are well represented on this committee and the

Dean of the Wyoming Law School has been chairman. The rule was presented

to and approved bv the Wyoming Judicial Conference before adoption.

I think the principal changes from the previous statutes are that the affida-

vit for change must be filed 15 days before trial rather than five days before

trial ;
also the motion for change must not only be supported by affadavit but

a certificate of counsel must be attached stating that the affidavit is made in

good faith and not for the purpose of delay.

Our son Don, who is in your offices, attended the Wyoming Law School. Al-

though he did not actively practice in Wyoming, he is a member of the Bar in

this state and may have some thoughts on this subject.

For your information I am enclosing a copy of our recent order for changes

in rules. The rule pertaining to change of judge is included. Please let us

know if we can be of further assistance.

Sincerely yours,
John J. McIntyre.

IN THE SUPREME COURT, STATE OF WYOMING—APRIL TERM,
A.D. 1971

In the Matter op Wyoming Rules of Civil Procedure

ORDER

It is ordered that new Rule 40.1, AVyoming Rules of Civil Procedure, reading
as hereinafter set out, be adopted :

RULE 40.1—TRANSFER OF TRIAL AND CHANGE OF JUDGE

(a) Transfer of Trial.

(1) The court upon motion of any party made within fifteen (15) days after

the last pleading is filed shall transfer the action to another county for trial if

the court is satisfied that there exists within the county where the action is

pending such prejudice against the party or his cause that he cannot obtain a

fair and impartial trial, or that the convenience of witnesses would be pro-
moted thereby. All parties shall have an oppoitunity to be heard at the hear-

ing on the motion and any party may urge objections to any county. If the

motion is granted the court shall order that the action be transferred to the

most convenient county to which the objections of the parties do not apply or

are the least applicable, whether or not such county is specified in the motion.

After the first motion has been ruled upon, no party may move for transfer

without permission of the court.

(2) When a transfer is ordered the clerk shall transmit to the clerk of the

court to which the action has been transferred all papers in the action or du-

plicates thereof. The party applying for the transfer shall within ten (10)

days pay the costs of preparing and transmitting such papers and shall pay a
docket fee to the clerk of court of the county to which the action is tran-

ferred. The action shall continue in the county to which it is transferred as

though it had been originally filed therein.

(3) The presiding judge may at any time upon his own motion order a
transfer of trial when it appears that the ends of justice would be promoted
thereby.

( h ) Change of Judge.

(1) Any party, at least fifteen (15) days prior to the date set for trial, may
move for a change of district judge on the grounds (A) that the presiding
judge (i) has been engaged as counsel in the action prior to his election or ap-
pointment as judge, (ii) is interested in the action, (iii) is kin to a party, or

(iv) is a material s\itness in the action; or (B) that the party or his counsel
believes that the presiding judge is biased or prejudiced against the movant.
The motion shall be supported by an affidavit made by either the party or his

counsel stating one or more of the above grounds, with a certificate of counsel
attached that such affidavit is made in good faith and not for the purpose of

delay. No more than one motion for change of judge shall be filed on behalf of
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a party, but the affidavit may disqualify one other judge on the same grounds.
The presiding judge shall forthwith call in another district judge, not disquali-

fied, to try the action.

(2) The presiding judge may at any time on his own motion order a change
of judge when it appears that the ends of justice would be promoted thei'eby.

(3) Probate Matters. In any controverted matter arising in a probate pro-
ceeding, a change of judge, or in cases where a jury is demandable, a transfer
of trial, or both, may be had for any cause authorizing such change in a civil

action. The procedure for such change shall be in accoi-dance with this rule.

Except for the determination of such controverted matter, the judge having
original jurisdiction of such probate proceeding shall retain jurisdiction in all

other matters in connection with said proceeding.
It is further ordered that Rules 6(a), 27(a)(4), and 30(b)(6), Wyoming

Rules of Civil Procedure, be amended to read as follows, the amending por-
tions being in italics and the deleted portions indicated by asterisks :

RULE 6—TIME

(a) Computation. In computing any period of time prescribed or allowed by
these rules, by the local rules of any district court, by order of court, or by
any applicable statute, the day of the act, event, or default from which the

designated period of time begins to run shall not be included. The last day of
the period so computed shall be included, unless it is a Saturday, a Sunday,
or a legal holiday, in which event the period runs until the end of the next
day which is not a Saturday, a Sunday, or a legal holiday. When the period of
time prescribed or allowed is less than seven days, intermediate Saturdays,
Sundays, and legal holidays shall be excluded in the computation. As used in

this rule, "legal holiday" includes New Year's Day, Washington's Birthday,
Memorial Day, Independence Day, Labor Day, Columtms Day, Veterans Day,
Thanksgiving Day, Christmas Day, and any other day appointed as a holiday
by the President or the Congress of the United States, or by the governor or

legislature of the State of Wyoming.

EXILE 27 DBTOSITIONS BEFORP ACTION OR PENDING APPEAL

(a) Before Action.

(4) Use of Deposition. If a deposition to perpetuate testimony is taken
under these rules or if, although not so taken, it would be admissible in evi-

dence in the courts of the state in which it is taken, it may be used in any ac-

tion involving the same subject matter subsequently brought in a district court
of the state, in accordance with the provisions of * * * Rule 32 {a).

EtTLE 3 DEPOSITIONS UPON ORAI^ EXAMINATION

(b) Notice of Examination: General Requirements; Special Notice: Non-
stenographic Recording ; Production of Documents and Things ; Deposition of

Organization.
(6) A party may in his notice and in a stitypoena name as the deponent a

public or private corporation or a partnership or association or governmental
agency and * * * describe with reasonable particularity the matters on which
examination is requested. The organization so named shall designate one or
more officers, directors, or managing agents, or other persons who consent to

testify on its behalf, and may set forth, for each person designated, the mat-
ters on which he will testify. A subpoena shall advise a non-party organization
of its duty to make such a designation. The persons so designated shall testify
as to matters known or reasonably available to the organization. This subdivi-
sion (b) (6) does not preclude taking a deposition by any other procedure au-
thorized in these rules.

It is further ordered that the following addition to Rule 87(a), Wyoming
Rules of Civil Procedure, be adopted :

EULE 87 LAWS SUPEESEDI}D

(a) Generally.
(3) From and after the effective date of these rules, the sections of Wyo-

ming Statutes, 1957, as amended, hereinafter enumerated, shall be superseded,
and such statutes and all other laws in conflict with these rules shall be of no
further force or effect :
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Sec. 1-53, 1-54, 1-56 and 1-57.

It is further ordered that these rules be published in the Wyoming Reporter
and shall become effective ninety days after their publication in the Pacific

Reporter, Second Series, Advance Sheets, and thereupon shall be spread at

length upon the journal of this court.

Dated at Cheyenne, Wyoming this 12th day of July, 1971.

By the Court :

John J. McIntyee, Chief Justice.
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Statement of John P. Frank

My name is John P. Frank, and I am a practicing lawyer and member of

the firm of Lewis & Roca in Phoenix, Arizona. I have law and other degrees
from the University of Wisconsin and from the Yale Law School, and have
served in various government positions, most notably as law clerk to Mr. Jus-

tice Hugo L. Black of the United States Supreme Court in the October, 1942,
Term. I have taught law at Indiana University and the Yale Law School on a
full-time basis and at the University of Washington and at both of the Ari-

zona law schools on a lectureship basis. I have handled legal problems or lec-

tured less extensively on legal subjects in more than half of the states. I am
the author of approximately ten books, largely on legal subjects, and of nu-
merous articles.

Among those articles is a publication in the 1947 Yale Law Journal on the

disqualification of judges. That article was based on a national survey of the

practice in each of the federal circuits and in each of the states, involving a

questionnaire to all State Chief Justices and Senior Circuit Judges. The exten-

sive participation by those persons has given that article greater standing than
would normally be the case with an academic essay, and in consequence I was
requested by Senator Eastland to appear as an expert witness on the subject
of disqualification before the Senate Judiciary Committee in connection with
the appointment of Judge Haynsworth to the Supreme Court.
The Haynsworth appointment and a series of related matters have given the

normally law visibility problem of disqualification an unusual prominence in

current legal thinking. Two matters became vividly apparent :

1. The federal statute on disqualification of judges is absolutely unsatisfac-

tory. It conflicts severely with contemporary standards of good practice. It

also conflicts with the current standards of the American Bar Association Can-
ons of Judicial Ethics. The truest thing which has been said about disqualifi-
cation in the past two years was the observation of Mr. Justice Blackmun
when he appeared before the Judiciary Committee in connection with his own
appointment. He had very recently materially altered his own practice in this

regard, and as he told this Committee, on the matter of disqualification, "the
times have changed."

2. Disqualification is related to the whole general subject of conflict of inter-

est among judges, a broad area of which disqualification is only an important
subdivision. In addition to a need for revision of the law as to the relatively
narrow topic of disqualification, there was need for a wholesale reconsidera-
tion of the whole topic of conflict of interest.

To meet the needs thus revealed, two things have been done :

1. Senator Bayh has permitted me to work with him in preparing a new
federal disqualification act. It is the bill for this purpose which is before this

Committee at the present time.
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2. The American Bar Association, in collaboration with the Federal Judicial

Conference, has created a committee to review the entire topic of judicial eth-

ics, including disqualification, and to prepare new Canons of Ethics for the ju-
diciary of the country. A committee for this purpose, headed by former Chief
Justice Roger Traynor of California with a distinguished membership which
includes Justice Potter Stewart of the Supreme Court, is in an advanced stage
of preparing new Canons of Judicial Ethics to fit the standards and demands
of our times.
The ABA standards developing in the new Code of Ethics relate to two

measures immediately before this Committee. Senator Bayh has sought to
move his bill in the direction of the ABA standards, and the ABA committee
has been thoroughly cognizant of his bill in developing its standards. Senator
Bayh and I both appeared befoi-e the Traynor Committee at its 1970 meeting
at the American Bar Association convention in St. Louis.

This leads to the second bill which is before the Committee. Senator Holl-

ings has taken the bulk of the disqualification language in the current draft of
the ABA standards and converted it into his bill which is also before this
Committee. There is, if I may anticipate my later more precise remarks, no
vast difi'erence between these bills.

The general thrust of the growth of law at the present time is to make dis-

qualification easier. The most conspicuous single fact making for an easier
standard of disqualification is that in contemporary times, except for the spe-
cial situation of the Supreme Court, we have more judges available than was
the case when the rules of disqualification were formulated in seventeenth cen-

tury England. We can apply a stricter ethical standard when, as a practical
matter, we liave alternative solutions to the judicial manpower problem. In the
past thirty years, the number of federal judges has radically expanded. Only a
few states now have but one federal judge, and the larger cities have such
judges by the squadron. Only one Court of Appeals is limited to three judges.
In the larger circuits, the chambers line the halls. The result both can and
shotild be that the standard of disqualification goes up ;

it is so easy to put
someone else on the case.

Historically, the traditional bases of disqualification of judges were either
interest or relationship. The bedrock principle of disqualification, hundreds of

years old, is that. "No man shall be a judge in his own case." The diffictilty, of
course, is in the application of the principle; how much interest is interest?
What degree of identification is required to make it the judge'.s own caseV

Closely related is the problem of the relationship of the judge either to a
party or to a lawyer in the case. Here, too, there are complications as to the
degree of the relationship. As was said in a 1572 decision, "All the inhabitants
of the earth are descended from Adam and Eve and so are cousins of one an-
other," but, "the further removed blood is, the more cool it is." American prac-
tice has shifted very radically, particularly in regard to the matter of the rela-

tionship to counsel. In the nineteenth century, justices heard cases presented
by brothers or brothers-in-law, but in the twentieth century, the son of Chief
Justice Hughes resigned as Solicitor General when his father was appointed as
Chief Justice, and Justice Tom Clark went off the Supreme Court when his
son became Attorney General.
The big expansion of the law of disqualification since the nineteenth century

has been the addition of a ground of disqualification for personal bias. This
reaches all of the problems by which relationship other than a blood relation-

ship can corrupt judgment. In addition to the factors of plain personal bias
for or against a party, there is the network of factors such as former connec-
tion with a law firm which is presenting a case, and bias may be thought to
exist when the lawyer has dealt with the identical problem (as for a govern-
ment agency ) before coming to the Court.
The largest additional standard to have been applied in the federal system

in recent years is the so-called standard of "the appearance of impropriety."
The wholesome abjuration to avoid "the appearance of impropriety" has long
been in the ABA Canons but has not been in the federal statute. This phrase
was expressly approved in 1968 in the case of Commonwealth Coatings Corp.
V. Continental Casualty Co., 393 U.S. 145, 89 S. Ct. 337, 21 L. Ed. 2d 301
(1968). The federal practice had not merely not applied this standard, it had
appeared to reject it by developing a rule of law that the judge had a positive
duty to sit

; the rule has been that, "It is a judge's duty to refuse to sit when
he is disqualified but it is equally his duty to sit when there is no valid rea-

96-97S— 7.3 5
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son" not to. [Cases are collected in my essay Disqualificfition of Judf/cs, Win-
tor. 1970, issue of Laiv and Contemporary Prohlems, p. 51, n. 35.] This rule

tended to give a liard line approach, permitting disqualification only when a
clear classic ground existed for it.

28 U.S.C. § 455

The present federal disqualification provision, 28 U.S.C. §455, is as follows:

"Any justice or judge of the United States shall disqualify himself in

any case in which he has a substantial interest, has been of counsel, is or
has been a material witness, or is so related to or connected with any
party or his attorney as to render it improper, in his opinion, for him to

sit on the trial, appeal, or other proceeding therein."

This statute conflicts with the best contemporary standards in three vital re-

spects :

1. The 1948 amendment provides that the judge shall disqualify himself in a

case in which he has a "substantial interest." The term "substantial" was
added in the 1948 codification, and extensive research shows no explanation
whatsoever of this change. The change was a grim mistake because the term
"substantial" is so elastic that good and conscientious people do not know how
to behave. A rich man may find a several thousand dollar stock holding in a

corporate party "insubstantial," and yet a poor litigant may take a very dif-

ferent view of the same number of dollars. The Fifth Circuit has held that the
addition of the word "substantial" to the statute in 1948 was an actual change
of its meaning; Kinnear-Wecd Corp. v. Humble Oil d Befining Co., 403 F.2d

437,440 (5th Cir. 1968).
This "substantial interest" test conflicted with the ABA standard which has

existed side by side at the same time
; see American Bar Association Canons

of Ethics, Opinion of Committee on Professional Ethics, No. 170 (1957).
The current ABA standards as being revised by the Traynor Committee

clearly and decisively preclude a judge from sitting in a case in which he has
any interest in a party at all, large or small. This is the contemporary prac-
tice—it is what Justice Blackmun meant when he referred to changing times.

The federal statute most urgently needs to be changed to accord with this con-

cept.
2. The federal statute as it now exi.sts does not incorijorate the standards of

"appearance of impropriety." Both the existing and the landing ABA Canons
do import that standard, and the Supreme Court has clearly declared it to be
mandatory. The federal statute should be changed accordingly.

3. Federal jiidges need to be given greater elasticity in exercising their dis-

cretion as to whether or not to sit. An example of a case in which a judge felt

that he had to sit even though he thought it was wrong and did not wish to do
so is Edward v. United States, 334 F.2d 360, 362, n. 2 (5th Cir. 1964), in which
Judge Rives wished to withdraw but felt that he was not free to do so be-
cause his grounds did not fit any of those specified in the statute. In conse-

quence, his vote controlled and decided an important matter. The sincerity of
his struggle between distaste for sitting and yielding to what he regarded as
the imperative command of the statute is fully apparent from his opinion. A
federal judge should not be in that situation and Judge Rives should have
been free to withdraw if he felt that it was a poor thing to sit.

28 U.S.C. § 144

Present 28 U.S.C. § 144 is as follows:
"Whenever a party to any proceeding in a district court makes and files

a timely and sufficient affidavit that the judge before whom the matter is

pending has a personal bias or prejudice either against him or in favor of
any adverse party, such judge shall proceed no further therein, but an-
other judge shall be assigned to hear such proceeding.
"The affidavit shall state the facts and the reasons for the belief that

bias or prejudice exists, and shall be filed not less than ten days before
the beginning of the term at which the proceeding is to be heard, or good
cause shall be shown for failure to file it within such time. A party may
file only one such affidavit in any case. It shall be accompanied by a cer-
tificate of counsel of record stating that it is made in good faith."

What I have said goes to the matter of the judge's own disqualification of

himself, or, if need be, his disqualification by command of a higher court. We
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have been talking about the grounds for self-disqualification. A related yet
wholly separate subject is the matter of the dis<iualificatioii of a judge at the

request of a party. We deal here with a situation in which, for whatever rea-

son, one side or the other simply doesn't want the particular judge to hear the
case.

Contemporary practice in the United States on this score takes two forms.
For the most part, the older states still adhere to the residual English com-
mon law notions under which a judge may be disqualified only for clearly
specified grounds. There are approximately thirty such states. On the other

hand, twenty states take a very different view. In those states, a judge may be
disqualified simply because one side or the other does not want tliat judge on
the case. This is commonly referred to as disqualification by afiidvait, and
amounts to the filing of an affidavit asserting bias or prejudice and reque.sting
another judge. As utilized in this affidavit practice, the assertion of "bias or
I)rejudice" is a pure legal fiction ; nobody really believes that bias or prejudice
actually exists. This has come to be simply a form of words. The party mak-
ing the affidavit is not called upon to explain or prove that the bias or preju-
dice really does exist. A more forthright way of referring to the very same
practice is to refer to it as a peremptory challenge, because where this sytem
exists, the challenge to the judge is as peremptory as the challenge to a juror.
Today states such as Wisconsin, Montana and North Dakota are eliminating
even the apparent requirement of bias.

As I have said, there are approximately twenty states which have a system
which operates to this effect

;
I attach a table of those states to this state-

ment. The states which have this system like it very much. I shall submit
with this statement favorable letters from Chief Justices from several of the
states.

I personally strongly recommend the pei-emptory challenge system and urge
its adoption for the federal trial courts ; it has no bearing on appellate courts.
If another judge is available, there really is no reason why a case should be
heard before a particular judge if one of the parties would prefer someone
else. The system must not be allowed to be abused and an instrument of delay,
but this is easily guarded against. Tlie overwhelming number of cases in the
federal system are heard in multi-judge district courts—and the timely shift of
a case from Judge A to Judge B is no inconvenience to anyone. Particularly in
the large courts whei-e cases are assigned by chance, the perenq^tory challenge
serves as a constructive antidote to the inevitable occasional misfunctioning of
the chance assigmnent system.

THE BATH BILL

I turn now to the specific provisions of the Bayh bill. The bill has gone
tlu-ough several stages to reach its present postui-e. Prior to its introduction,
Senator Bayh circulated an earlier draft very widely to lawyers and judges
tlu-oughout the country inviting comments. He received a great many helpful
suggestions. Support for the general principles of the self-disqualification por-
ti(ms of the bill were overwhelming; I am sure that the Senator will make
available to the staff of the Committee that entire file if it has any wish to

see them. Resi>onse to the peremptory challenge portion of the bill was less

iuianimo\is, the reaction tending to be unfavorable if the lawyer was not used
to the system in his own state and very favorable if he was used to it. The
bill was revised in the light of these suggestions and then introduced by Sena-
tor Bayh and Senator Tydings. Subsequent to its introduction, it was again
distributed and was discussed, as earlier noted, before the Traynor Committee.
The bill was deliberately held back last year so that it might track along with
the ABA standards. It was then introduced this year by Senator Bayh. Its

practical effect would be to make these changes in existing law :

1. The judge shall disqualify in any case in which he has an interest,
regardless of whether it is substantial or insubstantial. This means, con-

cretely, that if he has any stock in a corporate party whatsoever he should not
sit. The bill also recognizes that there may be problems of shareholdings in a
corporation which either holds stock in a party (the holding company) or
which is a subsidiary of a party. The bill moves on the premise that it will be
more convenient for all if a rule of thumb is created to determine interest in
these cases, and it therefore provides that if the parent or subsidiary holds
ten percent or more of the stock of a party or is held by a party to the extent
of ten percent or more, then the judge should disqualify. The same is tnie if
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the jiidge is an officer of any corporation covered by the provision. Tliis will

bring the federal statute into accord with what, it is firmly believed, is the
best and the most general national practice as well -ds into accord with the
ABA standards.

2. Tlie statute expressly imports the "appearance of impropriety" test of

Common iccilth Coatings.
3. The statute eliminates the so-called duty to sit and thus would relieve a

person in a position of Judge Rives, described above, by permitting the .iudge
to exclude himself, at his discretion, where he believes that it would be impro-
per for him to sit.

4. Oue other change is an express prohibition of waiver of disqualification.
What hapi)ens is that where a .judge has a small interest, he may reveal the
existence of the interest to the lawyers who, under present practice, may then
waive it, permitting him to sit. This, to put it bluntly, commonly amounts to a
velvet blackjack. To refuse to waive in those circumstances amounts to an
assertion that the .judge is not to be trusted, and where a lawyer will be prac-
ticing before the same judge for years to come, this is more of a strain than

ought to be put on his daring and forthrightness. It is the view of the bill

that if the judge should disqualify, then let him do it without any ifs, ands, or
huts about it.

The peremptory challenge section of the Bayh bill revises 28 U.S.C. § 144 to

provide that where a party files a timely affidavit, another judge shall be

assignetl to hear the case. The first sentence of Senator Bayh's revision of 28
U.S.C. § 144 makes only a one word change in the existing law, but it is an
important word. The existing law provides that the judge, upon the filing of a

*'timely and sufficient affidavit" shall withdraw. The change deletes the word
"sufficient" so that the affidavit is deliberately converted into a pure form.

At the same time, the Bayh bill is carefully drafted to prevent abuse. It does
so by specifying when the affidavit is timely : It is timely if filed twenty or
more days before the time first set for trial or within ten days after the filing

party is first given the notice of the identity of the trial judge. The object
here is to cover both the master calendar and the individual calendar districts

so as to keep the option for the party if he is not told who his judge is until

the eve of trial. A safety valve is left for extenuating circumstances.
The number of affidavits is i-estricted to one on a side. The fact that there

may sometimes be conflicting parties on a side has been duly taken into

account. California would permit each of those parties a strike, but this fed-

eral statute would not. With the existing number of federal judges, one on a
side is the maximum which can be afforded. Let me make clear that if a side

exercises its challenge to strike Judge A, and finds itself getting Judge B who
owns stock in one of the parties, this does not mean that Judge B will sit. It

means merely that he cannot be removed by peremptory challenge—he is still

governed by the earlier section as to the proper standard of conduct. Finally,
the section provides that a party waives his right to file an affidavit if he par-
ticipates in any pi*oceedings in which the judge exercises discretion—the party
does not. in short, get to try the water before he decides whether to go swim-
ming.

BAYH-HOLLINGS BILL COMPARISON

Let me turn now to the comparison of the Hollings bill and the ABA stand-
ards as they presently exist since Senator Hollings' bill is essentially the ABA
standards. The differences between the Bayh draft and the Hollings-ABA draft
are these :

1. The Hollings draft does not contain the "appearance of impropriety"
standard. This. I am sure, is not because he meant to exclude it, but because
the ABA draftsmen have seen fit to put that standard in a different section of
their Canons than the disqualification Canon. I think, respectfully, that this is
a mistake and that all of the disqualification grounds ought to be clearly iden-
tified in one section.

2. The Hollings-ABA standard would still permit waiver in exceptional cases
where it is requested both by the judges and the parties in writing. The ABA
waiver provision may well be desirable for some states, and since we are deal-
ing with Canons of Ethics which will be generally applied throughout the
country, this greater elasticity may be desirable for state purposes. As to this,
I express no opinion. It is not very desirable for federal purposes. To have the
iederal statute differ from the Traynor recommendation in respect to this
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detail involves no serious moral matter, but merely a question of practicality.
The ABA standard is a long step forward over the existing practice where
waiver can be readily forced in open court. Nonetheless, I recommend that the
federal statute bar waiver.

3. The Hollings-ABA plan is a code of ethics and not a rule of practice.
Hence, it does not—and should not—Import ix^-centage standards for interests
in corporate holding companies and subsidiaries. On the other hand, this kind
of precision is what statutes are for. I would therefore keep the Bayh percent-
age formula, regarding it simply as providing a workable formula to carrv out
the ABA standard.
Other than this, tliere are no important differences, and the.se are not great

gaps. I am assured by the Reporter for the Traynor Committee that the
phra.se jjermitting disqualification in ca.ses "in which his impartiality might
reasonably be questioned"' permits disqualificaton where "the judge thinks it

improper for him to sit."

COIS^CLUSIOX

In conclusion, I hope that this CVmimittee can settle on a text of a disquali-
fication bill satisfactory to it and approve it. I further express the hope that,
the Subcommittee having approved a bill, it take appropriate steps not to pass
the bill through to the Senate floor until after the final hearing of the Traynor
Committee which will be held in Octolier. 1971. I regard it as unlikely that
there will be any material or significant change in the Traynor recommenda-
tions as a result of its October meeting, but it is conceivable, and should there
be such substantial changes, this Subcommittee ought to take a last look at its

own work before the bill passes. The object, of course, is to arrive at an essen-

tially uniform system. Yet in suggesting that the meastire move at this easy
l)ace. I do not mean to suggest any weakness of spirit as to whether it should
eventually i>ass in the year 1972. The bedrock fact is that the 1948 provision
on dis(|ualification is simply not good. It conflicts with the present stiindards
of the bench, including the Supreme Court, of the bar, and of the Senate itself.

It badly needs correction.

STATES WITH DISQUALIFICATIOF<) OR CHANGE OF VENUE DEVICES WHICH AMOUNT TO OPTIOiNAL TRANSFER OF
A CASE TO A NEW JUDGE

State Statutory referenc Types of actions covered

Alaska. Alaska Stat. 5 22.20.022(1967)
Arizona Ariz. Rev. Stat. §5 12-409—411 (1956) ...

Do Ariz. R. Crim. P. 196-200.
California.. Cal. Code Civ. P. §170. 6 (West 1971 Supp.)
Hawaii Hawaii Rev. Stat. § 601-7 (b) (1968)
Idaho.. Idaho Code §Rl-i801 (1969 Supp.)
Illinois III. Rev. Stat. ch. 38 5 114-5 (1970)

Do III. Rev. Stat. ch. 146 §§ 1 to 3 (1970)
Indiana Indiana Stat. §2-1401 (1967 Supp.)..

Do Indiana Stat. §9-1301(1956)
Maryland Maryland Code art. 75, §44 (1957)

Do.. Maryland Const, art. IV, §8
Minnesota.... Minn. Stat. § 542. 16 (1971 Supp.)

Do Minn. R. Civ. P. 63.03
Missouri Missouri Stat. § 545.66 (1949)..

Do Missouri Stat. §§ 508.120-140 (1970 Supp.)
Do.. Missouri R. Civ. P. 51.03

Montana Rev.
Do Rev.

Nevada Nev.
New P^lexico N.M
North Dakota. N.D

Codes Mont. § 93-901 (4) (1969 Supp.)
Codes Mont. 5 S5-1709 (1969 Supp.) ..

Rev. Stat. 1.230(1957)
Stat. § 21-5-8 (1953)

Century Code § 28-13-01 (1960)
Do N.D. Century Code § 29-15-13(1960)

Oregon Oregon Rev. Stat. §§ 14.250-270 (196S)
South Dakota S.D. Compiled Laws §5 15-12-1 to 17 (1967>.

Do S.D. Compiled Laws §5 23-28-1,-4,-3(1967)
Washington Rev. Code Wash. 4.12.050 (1962) . .

Wisconsin Wise. Stat. § 251.08 (1971 Supp.)
Do Wise. Stat. §971.20 (1971 Supp.)

Wyoming Wyo. Stat. Sec. 1-53 (1957)
Do Wyo. R. Crim. P. 23 (d) (1969 Supp.)

Civil and criminal.

Civil.

Criminal.

Civil and criminal

Civil and criminal.

Civil and criminal.

Criminal.

Civil.

Civil.

Criminal.

. Most civil cases and crimina

capital cases.

Criminal.

Criminal.

Civil.

Criminal.

Civil.

Civil.

Criminal.

Civil only.
Civil and criminaL
Civil.

Criminal.

Civil and criminal.

Civil.

Criminal.

Civil and criminal..

Civil.

Criminal.

Civil.

Criminal.
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Supreme Court,
PJwenisb, June 28, 1911.

Mr! .toilN P. Frank,
Attorney at Law,
Leiri-s d- Nova,
Pl\<>enid\ Ariz.

Dkar Johx: I have received your letter of the 23rd of June requesting my
views on liow distjualification of a judge by the affidavit system has worked in

Arizona. As you stated, Section 144 of the proposed Act is very similar to that

of Arizona's Section 12-40!), B-5. I have had experience with Arizona's Act
lioth as a lawyer and as a judge and, while it is seldom used, I believe it to

have several virtues which justify its existence.

It is of importance to the integrity of any judicial system that not only do

supitlicants before the bar have justice, but that there be the appearance of

justice. Some judges gain the reputation of being a corporate judge, a lal)or

judge, a conficting judge, and the like. When this occurs, litigants ai-e often

reluctant to have their causes tried by or placed for decision before such a

judge. A procedure which permits a case to be assigned to a different judge
gives to a litigant the feeling that he will get at least an even break in the
courtroom and the proceeding, therefore, takes on for him the apijearance of

justice.
Sometimes, of course, judges are. in fact, biased or prejudiced against a par-

ticular litigant. More often a judge is biased or prejudiced against a particular
cause or type of case. The judge, of course, would be the first to deny that
such bins or prejudice exists. But when a judge is disqualified for bias or prej-
udice, it gives him reason to examine his i>ersonal idiosyncrasies and attitudes.

Disqualification has a salutatary effect upon a judge since it tends to restrain
arbitrariness and intolerance—particularlv in judges who are a^iointed for

life.

As you can see, I am a strong believer in the right to disqualify a judge and
most heartily endorse the proposed action of the Congress.
With my very highest regards. I am

Very sincerely yours,
Fred C. Struckmeyer, Jr.

The Supreme Court of Minnesota,
8t. Paul, June 28, 1971.

ISIr. John P. Frank,
Attoniei/ at Lair,
Phoenix. Ariz.

Dear ;Mr. Frank : I have your letter of June 23 enclosing a copy of a bill

introduced by Senator Bayh of Indiana, dealing with the disqualification of
Federal judges.
We have had a statute in this state for many years permitting the disquali-

fication of a judge by filing an affidavit of prejudice. That is all that is

re(iuired on the first disqualification. Thereafter, if the judge selected to take
the place of the disqualified judge is not wanted, actual prejudice must be
proved.
Our system has worked very w-ell. I know of no complaint with it, and I

would not like to see it discarded. I think anyone should have the right to dis-

qualify a judge whom he thinks is biased or prejudiced. When it comes to dis-

qualifying more than one judge, sometimes the purpose is to select the judge a
client wants, which is equally bad. But under our system, where actual bias
must be shown before the second judge can be disqualified, I think it has
worked very well.

Sincerely yours,
Oscar R. Knutson, Chief Justice.

Supreme Court of Missouri,
Jefferson City, June 28, 1971.

Mr. John P. Frank,
Leivis d Roca.
Attorneys at Law,
Phneni.r. Ariz.

Dear Mr. Frank : The proposed amendment to Section 144, Title 23, U.S.C.,
relative to disqualification of a district judge is quite similar to our Civil Rule
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51.06, V.A.M^R., which gives to a party what is in effect one peremptory chal-

lenge of the trial judge. Tlie rule has worked very well for many years. We
are accumstomed to it and lili;e it. It serves useful and just purposes.

In recent years there has been a growing ol)jection to the requirements of

(1) an affidavit, and (2) an allegation that the judge is biased and prejudiced.
The argument is that this requires the litigant or his counsel to stultify him-
self in most instances.
The court has a committee which is in the process of revising all of our

criminal and civil rules. The committee has recently recommended to the court
that we make drastic changes in all parts of Rule 51. It is unlike that we will

consider tliis recommendation before September and, of course, I do not know
whether it will be adopted.

I assume you would be interested in seeing what has been proposed to us,

and. therefore, enclose a copy of the committee's final draft and its report or
connnents. I believe you will find this interesting.

Very truly yours,
Fred L. Hexley,

Chief Justice.

Enclosure.
Supreme Coitrt.

Helena, June 28, 1971.

John p. Frank, Esq.,
Attorney at Law
Phoenix. Ariz.

Dear Mr. Frank : I have your letter of June 23 with regard to the disquali-
fication of federal judges.

I know that the Bar in Montana would be happy to have this system
adopted. We have had disqualification of state judges since about the turn of

the century and while once in a while we have some trouble, ordinarily it has
worked out very well. As you know, sometimes the judge takes a rather criti-

cial view of a lawyer and then the lawyer figures he can not get justice in

that court. The disqualification system cures that type of trouble.
Of course it does rai.'^e the problem of increased cost, particularly in the less

populated districts where they only have one judge and another judge must be
called in. However this is taken care of by the disqualified judge and is not
liothersome to us.

By and large I would say that the afl5davit system of disqualification is

good, although it can be abused and sometime is for purposes of delay.
Very truly yours,

James T. Harrison,
CMef Justice.

June 25, 1971.

Mr. John P. Frank,
Leu-is d- Roea,
Phoenix. Ariz.

Dear Mr. Frank : Your letter of June 23, 1971. concerning legislation pend-
ing before the Senate .Tudiciary Committee, has been directed to my office.

The provisions of XRS 1.240 present a procedural scheme somewhat similar
to that proposed in section 144 of the bill which you have included in your
letter. I have spoken to several members of this court regarding the provisions
of NRS 1.240. It seems to be tlie general consensus of opinion among the jus-
tices that the statute, although rarely used, is an essential part of our legal
system in Nevada. The statute affords the opportunity for one to gain a more
impartial adjudication of one's rights when there exists a case wherein the

judge may harbor some prejudice.
The operation of this statute in Nevada bespeaks the quality and impartially

of the judiciary in this .state. I am sui-e that the judges in the federal system
are just as qualified and impartial, thus, the proposed statute will be of great
assistance in tho.se rore instances where a member of the judiciary may pos-
sess some slight prejudice.

If I may be of any future assistance, please feel free to contact me.
Sincerely,

Sally S. Davis. Esq.
Special Legal Assistant to the

Nevada Supreme Court.
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Supreme Court, Bismarck, June 28, 1971.

Mr. John P. Frank,
Lewis d Roca,
Attonirys at Laic,

Phoenij', Ariz.

Dear Mr. Frank : I have your letter of June 23 in regard to a l)ill now pend-

ing in the United States Senate Judiciary Committee dealing with disqualifica-

tion of Federal judges.
North Dakota has had a method of disqualifying judges who are deemed to

he prejudiced, providing for the filing of an aflidavit of prejudice. However, a

new law just enacted hy the Legislative Assembly, which will become effective

on July 1 of this year, provides that all that shall be necessary is the filing of

a written demand for change of judge, executed in triplicate. It need not be in

the form of an affidavit. Thus North Dakota has made it even easier to secure

a change of judge. Since practically all of the Federal districts have at least

two judges, provision should be made for the disqualification of a Federal

judge.
I am sure Senator Burdick, who comes from North Dakota, is well aware of

the change of our law in this regard. It was his own brother, a district judge
in this State, who proposed the legislation making a change of judge easier by
not requiring that the demand be in the form of an affidavit of prejudice.

Very sincerely yours,
Alvin C. Strutz.

Senator BrRDicK, Thank voii. Mr. Frank. You have been of great
assistance.

We have one more witiiess for todav. and unless there is objection,
I tliink we Avill proceed with Judge Joiiathan. P. Eobertson, wlio is a

member of the appeHate court of the State of Indiana. He is a for-

mer trial judge in the circuit court of the State of Indiana.

Indiana is one of the 19 or so States that has a system under
which a judge can be peremptorily challenged, and Judge Robert-

son, would you give us the benefit of your experience in Indiana ?

STATEMENT OF JUDGE JONATHAN P. ROBERTSON,
INDIANA APPELLATE COURT

Judge Robertson'. I believe in view of the lateness of the hour I
will summarize my statement, and if it is all right with you, I will

give the reporter my Avritten statement.

Senator Burdick. Without objection, the entire statement will be
made a part of the record.

[The statement referred to may be found on page 192.]

Judge RoBKRTsox. Thank you. sir.

Indiana is one of the States where the litigants or the attorneys
have an absolute riglit to a challenge of a judge for any reason, just
merely asking, and the mechanics of the system are relatively sim-

ple. I believe they wovdd go a long way to answering some of the

questions Senator Gurney has raised. When a change of a judge is

asked for. there are several methods in which the judge, the new
judge may be selected.

One is by an agreement, or in certain cases consent can be given to

the naming of a special judge. This applies to ex parte proceedings.
In the event both of these methods fail, then the judge who is beiiig

disqualitied selects three names and each party strikes on.e of the

three, and the one remaining judge becomes the special judge in the
case.
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There are very absolute and tight time agreements on this. Once
the judge is notifed that there is no agreement or consent, then he

has 3 days in which to name the panel and the parties have 2 days
to strike' from that panel. However, as a matter of practice, it is

iiormally done by a series of phone calls, and it takes less than just
a few minutes.

I realize that this is not what is intended in the Federal system,
but I do tell you these things to show you that it can work, and that

it is not—if the judge requires the parties to adhere to any time

schedule that may be set out in the rules, it cannot be used as a dila-

tory plea. The time limits for asking for a change of judge are 10

days after the issues have been closed upon the merits, or if it is set

for trial, which is within 30 days after the case is filed, which hap-
pens rarely. Then the change ma}' be asked for as soon as you know
the case is set for trial.

If the parties fail to adhere to the time limits, then it is deemed
waived and you are out of luck as far as a change of judge is con-

cerned.

The one big criticism, if it is a criticism at all, and it comes

Tuostly from judges in Indiana, is that it can be used as a delaying
tactic, but I am also of the opinion that the judges that say this are

the ones that take personal offense at having the case removed from
them. And if that be the case, then I do not think that this goes to

the merits of the system at all. The system works well in Indiana, It

is looked upon with favor, and I would estimate by more than 90

percent of the bar and more than 90 percent of the bench.
It does provide a safeguard for the litigants if they feel they are

not going to get a fair shake befoie a judge, or they would rather

have a different judge, and they can ask for it. In Indiana, people
are quick to assign political motives to almost anything, and where

judges are elected, it is a great safeguard for the judge and for the

parties. And whei'e there are personality clashes between attorneys
and judges, the attorneys or attorney can merely, in such circum-

stances, get a change of judge, and get into a favorable forum, at

least being equal with all other parties.
It does allow, too, if you can reach agreement, the utilization of a

judge v>-ho has expertise in a certain field, or one who you know is

qualified to hear a very important case. If there is a new judge on
the bench, it gives you the opportunity to get a more experienced
judge, and I am also familiar with the situation where there is a

iionfurictioning court, whether it be by design or laziness, or because
of illness, tlie special judge system fills in to help make productivity
of what would be otherAvise Avasted time.

I think in summary I Avould recommend to you the amendment
for peremptory challenge of the judge. In Indiana we have found
that it gives a very desirable impression of a fair trial to both the
bar and the public, and it can act as a safety valve to protect
against situations that arise beyond anyone's control, and obscures
the path of justice.

If you liaAC any questions. 1 would be pleased to try to answer
them.

Senator Burdick. Thank you. Judge, for this fine contribution.
You perhaps have answered part of this, but to v.-hat extent would
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you say tliat this privilege lias been abused by setting up a stage for

dilatory tactics and d(>lay et cetera?

Judge I'iOBEKTSOX. The word "abuse"" troubles me in that question,

in that it is a matter of right, and whether it is abused or not, you
do not know for what reason they are asking foi- it.

Senator Ik-RnrcK. Should I change the word to overuse?

Judge KoBEirrsox. Yes, sir, my experience has been that approxi-

mately 10 to 15 percent of the average judge's caseload is subject to

a change of judge motion. If there are more than that asked for it is

a sign that something is wrong in that court, whether it be illness on

the part of the judge, or something along that line.

Senator Burdtck. To what extent have judges been moved around
under this new law, as compared to the prior law?

Judge KoBERTSox. When we eliminated the requirement of filing

an affidavit for bias or prejudice, I did not notice any appreciable

change in. the number of changes of judges. As a matter of fact, by
eliminating bias and prejudice as an aspect of our statute several

years ago, we did away with the use of a legal function that was

]ust automatic, and the attorneys like it nnich better, even though
they, I think, hate to tell a judge that you think he is biased.

Senator BmnicK. If the practice or the privilege is overused, and
I use that phrase, would you have any suggestion on how that might
be discouraged ?

Judge RoBERTsox. Yes, sii-, and I think the practical way is to

point out to the attorneys that they can delay the case by the nam-

ing of a judge who is extremely busy or. for instance, a judge who
is not known to function very quickly. ]Most judges that I know
avoid naming judges of this kind, their ability and work productiv-

ity ai'e taken into consideration in selecting judges. But, it is so es-

tablished in Indiana, that it really does not upset anything. It is

just a switching system of a judge to another court.

Senator Burdick. Does this cause anv problems for court adminis-
tration?

Judge lioBERTSox'. No. sir, when a new judge comes in and it is

his case, the personnel and the stati' function for him just as the}'
would their regular judge. It is no problem at all.

Senator Burdtck. You do not notice any problems at all through
the change of judge systems?
Judge EoBERTsox". No, sir, everybody thinks greatly of it, and I

might add that the judges in Indiana love it because each time they
get to be a special judge in a case, they get a $25 per diem, aiid it is

always interesting to sit on another bench and hear new lawyers. I

find that to be a very enjoyable experience.
Senator Burdick. Is the selection of special judges the exclusive

method for replacing a challenged judge?
Judge KoBERTsox. It is the most common, except there is some-

times a panel named by the Supreme Court of Indiana if the judge
is a party or has a relative who is a party, but 90 percent of the
time it is used as I described it.

Senator Burdick. In general, what would you describe as being
the attitude of the judge who is removed fron'i a case by challenge?
Judge RoBERTsox. yiost judges really do not mind at all. It gives

them an opportunity to go on and be a special judge someplace else.
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Tlierp are some prima dona tj'pes in Indiana wlio take a personal af-

front to liaving a case taken away from them, but they are rare.

Senator Burdick. Well, then, in general, the new system or new
metliod is working well in your opinion?
Judge RoBERTsox. It is indeed, sir.

Senator Burdick. Thank you very much.

Judge Robertsox. Thank you very much.
Senator Burdick. The record will be held open for 10 days and

that will conclude the meeting.
[Whereupon at 12 :40 p.m. the hearing was concluded.]





S. 1064—A BILL TO LMPROVE JIDICL4L MACHINERY BY
AMENDING TITLE 28, UNITED STATES CODE, TO
BROADEN AND CLARIFY THE GROUNDS FOR JUDI-

CIAL DISQUALIFICATION

THURSDAY, MAY 17, 1973

U, S. Senate,
Subcommittee ox Improvemexts ix Judicial Machinery

OF THE CoM3IITTEE OX THE JUDICIART,

Washington, B.C.

The subcommittee met, pursuant to recess, at 10 : 05 a.m.. in room
457 Russell Senate Office Building. Senator Quentin X. Burdick

(chairman of the subcommittee) presiding.
Present: Senator Burdick (presiding).
Also present: William P. Westphal, chief counsel and Miss Kath-

ryn M. Coulter, chief clerk.

Senator Burdick. The committee will come to order.

Today we have scheduled a hearing on S. 1064, the judicial dis-

qualification bill which I introduced with the cosponsorship of 12 of
my colleagues: Senators Bayh, Bible, Gurney, Hartke. Hollings,
Humphrey, Javits, Mansfield, McGovern. Metcalf

, Muskie, Percy, and
Williams,

Briefly, this bill proposes to amend the present Federal statute on

disqualification of judges to make it conform generally with the

newly adopted American Bar xVssociation Canon of Judicial Con-
duct which relates to disqualification of a judge from participation
in a particular lawsuit.

Let me state at the outset that this effort to improve the Federal
statute relating to disqualification of judges was recommended by
Senator Hollings and by Senator Bayh, each of whom introduced in
the last Congress legislation patterned on an earlier version of the
New ABA Code of Judicial Conduct.

During the 92d Congress, on July 14. 1971, the subcommittee held
a hearing on these two bills—S.1553 and S.1886—sponsored by Sena-
tors Hollings and Bayh, both of which proposed to amend section
455 of title 28 which requires Federal justices and judges to disqual-
ify themselves under certain circumstajices.

At the time of those hearings the American Bar Association had
under consideration a draft proposal of a new code of judicial con-
duct part of which undertook to declare with gi-eater certainty the
circumstances which require disqualification. In August of 1972 the
House of Delegates of the American Bar Association approved the
Code of Judicial Conduct and recommended its adoption by the

(73)



judicial systems of this country, both Federal and State. The Judi-
cial Conference of the United States at its recently concluded meet-

ing of April 5-7, 1973, adopted the Code of Judicial Conduct as

applicable to Federal judges, with some modifications not material

to our inquiry here today.
For GO years the U.S. Code has contained a statutory provision

requiring disqualification of judges in cases where they have a con-

flict of interest. As I explained at the hearing in 1971 the present
statute has created some problems because it not only sets up a

subjective test of disqualification and is couched in uncertain lan-

guage, but also because it has been construed to incorporate a so-

called duty to sit.

It has been suggested bj^ many, and I am inclined to agree, that
the legal standard expressed in the existing section 455 has the effect

of placing a judge on the horns of a dilemma. And, of course, it

may be equally unsatisfactory to litigants in a particular case.

S. 1064 is based upon the newly recommended ABA Code of Judi-
cial Conduct and would amend 28 U.S.C. 455 so as to follow the new
canons. This bill, as does the canon 3C, attempts to be as specific as

possible in enumerating the instances when a Federal judge should

disqualify himself. In addition, the bill sets up a general standard
that a judge should disqualify himself when "his impartiality might
reasonably be questioned". This language elimmates the "subjective"
opinion of the judge as the basis for disqualification and substitutes
a so-called reasonable man test of impartiality. By so doing the

"duty-to-sit" concept is eliminated.

Disqualification of a judge accomplishes a twofold purpose: It

insui'es that a judicial decision is not tainted with partiality and it

enhances public confidence in the judicial system. Certainly at a time
when there are 667 Federal judges active and retired, and at a time
when Congress is asked to create an additional 62 judgeships, it is

not inappropriate for Congress to say that a judge, whose impartial-
ity might reasonably be questioned, should step aside and let another

judge handle the proceeding.
It is believed that the enactment of this bill will do much to

remove our Federal judges from the horns of the dilemma they cur-

rently face. Congress will have specified the amount and type of
financial interest, the degree of relationship, and the prior associa-
tion which forces disqualification. Congress will have relieved the

judge of the "duty-to-sit" which presently clouds his judgment when
he is forced to determine whether his interest is a case so "substan-
tial" as to require his disqualification.

S.1064 makes two changes in the form and language of the ABA
provisions on disqualification:
The ABA canon 3C in section (1) (b) specifies the grounds for

disqualification based upon the judge's prior connection as a lawyer.
The ABA, in a commentary to this subsection, attempts to explain
how this would affect a judge who had served as a lawyer for a
Government agency. Because many Federal judges are appointed to
the bench from prior service as a U.S. District Attorney or as an
attorney for a Federal agency or the Department of Justice; this

particular ground becomes more important as it affects the Federal
system. Therefore, S.1064 proposes that section (1) (b) of the ABA
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canon be limited to the prior private practice of the judge and that

a new section which is section (b) (3) of the bill apply to the prior
service of the judge as a Government lawyer. In other words, section

(b)(3) is an attempt to codify the commentaiy made by the ABA
relati\e to prior Government service.

The second respect in which 8.1064 differs from the ABA version

is contained in section 1(e) of the bill as it relates to waiver or
remittal of disqualification. Under the ABA canon 3D, if the ground
for disqualification is either the financial interest of the judge, his

spouse or child or the kinship of the judge to a party or a lawyer,
the parties are permitted to waive the basis for disqualification.
S.10G4 would not pemiit waiver in these two instances. It is my per-
sonal belief, that public confidence in the impartiality of our Fed-
eral court system would be greatly enhanced by prohibiting waiver
in these two instances, especially since even the ABA canon would
not permit waiver of the other grounds for disqualification specified
in the canon. Therefore, under S. 1064 waiver of disqualification
would be permitted only under the general circumstances reached
under the subsection (a) of the bill, but waiver would not be permit-
ted for anv of the specific circumstances enumerated in subsection

(b) of the'bilL

We are pleased to have as our first witness Former Chief Justice

Roger J. Traynor of the California Supreme Court, now professor
of law at Hastings College of Law, who served as chairman of the
ABA Special Committee on Standards of Judicial Conduct.

Judge Traynor will be the first witness this morning. Now at this

time, without objection, I would like to incorporate into the record a

statement by Senator Birch Bayh and one by Senator Ernest Holl-

ings with reference to the pending bill.

[Statement of Senator Birch Bayh in full follows :]

Statement of Sexator Birch Bayh

Mr. Chairman, I am very pleased to have the opportunity once again to tes-

tify before tliis Subcommittee on the need for revision of the statutes govern-
ing disqualification of federal judges. As you will recall, Mr. Chairman, during
the 1st Session of the 92nd Congress, I introduced a bill to amend Section 455
of Title 28 which deals with judicial disqualification to meet what I consid-
ered to be serious deficiencies in the statute that had become apparent in the
course of Senate hearings on certain nominees to the federal bench. Hearings
were held by this Subcomittee on my bill as well as on a similar bill intro-
duced by the distinguished Senator from South Carolina, Mr. Hollings. These
hearings were recessed pending final approval of a new Code of Judicial Conduct
by the American Bar Association. The bill I introduced in 1971 was based largely
on the then current tentative draft of the new Code by the ABA's Special Com-
mittee on Standards of Judicial Conduct. The recommendations of that Com-
mittee have now been finally approved.
At the beginning of the 93rd Congress you, Mr. Chairman, introduced S.

1064, the bill now pending before this Subcommittee, which would, with cer-
tain modifications, codify the new Code of Judicial Conduct in a new Section
455. I appear here today to strongly support this legislation and to urge
prompt action on it by the Subcommittee and by the Senate as a whole.

In my testimony before you in 1971, I indicated that I felt that the present
Section 455 had at least three major deficiencies. First, its central provision
requires a judge to disqualify himself in any case in which he has a "substan-
tial interest." These are the crucial words, "substantial interest." The problem
has been one of differing definitions of what "substantial interest" means.
Under S. 1064 and the ABA Code the term "interest" would be precisely de-
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fined to include any legal or equitable interest, no matter how small, in a

party or thing involved in the litigation or any directorial or active participa-

tion in any organization involved in the litigation.

The second problem with the present Section 455 which I felt we needed to

address ourselves to was the problem of waiver of disqualification by the par-

ties involved. S. 1064 deliberately avoids resort to the device of disclosure and
waiver and would bar waiver in any of the specifically enumerated circum-

stances where disqualification is required. Unfortunately, in my view, the ABA
Code would permit waiver of disqualification by the parties in cases involving

a potential conflict of financial or personal interests in the outcome of the

case. Since the purpose of this legislation, however, is to increase public confi-

dence in the judiciary, it would be unwise to allow this type of waiver, and I

fully support the provisions of S. 1064 in this regard.
Section 455 presently also fails to require disqualification in cases where

there may be an "appearance of impropriety." Since, as I have indicated, I

feel that the need and importance of this legislation is grounded on how the

judiciary apiiears to the American people, I feel that the inclusion of this pro-
vision is important.
There is one slight technical change of language which I would like to sug-

gest that the Subcommittee consider. S. 1064 now reads as follows :

(a) Any justice, judge, or magistrate of the United States shall disqualify
himself in any proceeding in which his impartiality might reasonably be ques-
tioned.

(b) He shall also disqualify himself in the following circumstances : . . .

It seems to me that this language might be read to indicate that the specific
circumstances enumei-ated in subsection (b) define situations in which a

judge's impartiality might not reasonably be questioned, but in which he ought
to disqualify himself anyway. I am sure that this is not what is intended, and
I would suggest that perhaps using the phrasing contained in the ABA Code
requiring a judge '"should disqualify himself in a proceeding in which his im-

partiality might reasonably be questioned, including but not limited to in-

stances where :...." would be more appropriate.
Finally, there is one further problem which I would like to point out to the

Subcommittee. Under present law, when a motion to disqualify a judge for

prejudice or bias is made, under Section 144 of Title 28, the judge himself de-
termines whether the allegations are suflicient to require his disqualifying
himself. In my view, litigants who believe that they cannot get a fair trial be-

fore a particular judge should not have to convince that same judge that he
should disqualify himself. Accordingly, the bill I introduced in the last Con-
gress would have amended Section 144 to create a right in a litigant to one
I>eremptory challenge of a trial judge assigned to hear his case, adopting a dis-

qualification provision now employed in many state judicial systems. Under
such a provision the disqualified judge is left with no option except to deter-
mine whether the challenge is timely once an affidavit alleging bias or preju-
dice is filed by a party or his attorney. Each side in the litigation is restricted
to one challenge in order to avoid abuse in cases where one of the parties sim-
ply wants to create delay or avoid trial altogether. As I have indicated
previously, I believe that amending Section 144 in this way would complement
the revised Section 455 and that it is a necessary part of any complete ap-
proach to the problems of judicial disqualification. I am aware of the fact,

however, that this provision may be more controversial than the proposed
amendments to Section 455 contained in S. 1064. While I would very much like
to see such provisions included in the current bill, it may be that the Subcom-
mittee would be better advised to hold further hearings at a later date on
amending Section 144. I simply wanted to point out to you, Mr. Chairman,
what I consider to be an imporant aspect of the problem with which we
should deal.

I appreciate this opportunity, Mr. Chairman, to share my views with you
and the Subcommittee on what I consider to be a very important piece of leg-
islation. Once again, I would urge that it be promptly acted upon. Thank you
for your attention.

Statement of Senator Ernest F. Hollings

Mr. Chairman, I am very pleased to have the opportunity to testify before
you again on the need for a revision in the current law covering the disquali-
fication of Federal judges.
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The hearings on the nomination of Judge Clement F. Haynsworth, Jr. to the

Supreme Court ix)inte<l out to me the inherent inequities created by tJie loose

language of 28 U.S.C. 455. This section provides that a judge sliall disqualify
himself in any case in which he has a substantial interest, has been of coun-

sel, is or has been a material witness, or is so related to or connected with
any party, or his attorney as to render it improper, in his opinion, for him to
sit. The inequity results from the vagueness in this section, such as identifying
a "substantial interest" or a iierson "so related or connected as to render sit-

ting improper." Hence, in each case we ask the Federal .iudge to balance this

vague statutory language with the well-established rule that a judge is obli-

gated to sit in all cases where he is not specifically disqualified by statute.

Such a situation is unfair to the judge and to our system of justice.
At one time in our past history when we had few judges to cover matters

pending before the courts, the rule establishing a duty to sit had a foundation
in practical necessity. However, we now have a sufficient number of judges to
allow an interchange of assignments in order to eliminate possible conflict of

interest, and because of this, there is no longer a need for this rule. Rather
the weight of the presumption should be changed to one of a duty not to sit if

there is any reason why service would be improper.
As a result of the Haynsworth nomination, I introduced legislation to add

certainty and clarity to Section 455. During the last Congress this took the
form of S. 1553. In attempting to resolve the problems created by existing law,
my approach in S. 1553 was to list the specific instances where a judge would
be disqualified. Mr. Chairman, you were kind enough to hold hearings on this

subject. Rather than take the Subcommittee's time to elaborate on this bill, I

would merely incorporate by reference my testimony on this bill. Senator
Bayh's proposal was considered at that time as well, and I think we all came
away feeling that we had a unanimity of purpose. Those hearings were re-

cessed pending final approval of a new Code of Judicial Conduct by the Ameri-
can Bar Association. We now have the benefit of this Code revision and many
fine legal minds have contributed of their time and talents in its drafting.
S.1064, the bill which you introduced earlier iu this session would, as I inter-

pret it, codify the new Code as a revision of Section 455. I join you in sup-
porting this proposal and in urging prompt action on it by the Senate.
What we lack with the present law we gain through your bill and the Code

of Ethics which it codifies. We must have specific standards by which a judge
can determine the propriety of his conduct, and the specific instances listed in

your bill accomplish this. Elimination of a presumption that there is a duty to

serve further relieves the judge of the impossible task of balancing duty and
propriety. It is my feeling that the general disqualification provision in Section
1 should be very narrowly interpreted ; that is to say. it clearly should be a
test of impartiality by which the reasonable man would be motivated. It

should never be interpreted to include a mere spurious or loosely based charge
of partiality.

In balance, Mr. Chairman, I am pleased that we have finally come to a point
where enactment of legislation seems near. As we realized during consideration
of these mea.sures last year, we are all attempting to accomplish the same
thing, and S.1064 is the vehicle. I am confident it will clarify and facilitate
the judge's decision and increase the public esteem in the judicial oflBce.

I appreciate this opportunity to discuss this matter and I hope that we will

soon see it enacted into law.

Senator Bukdick. We are pleased to have you here.

STATEMENT OF HON. ROGER J. TRAYNOR. FORMER CHIEF JUSTICE,
CALIFORNIA SUPREME COURT, CHAIRMAN OF ABA SPECIAL
COMMITTEE ON STANDARDS OF JUDICIAL CONDUCT

Mr. Traynor. I am glad to be here, Mr. Chairman.
Senator Burdick. How long have you been in Hastings?
Mr. Traynor. I was in Hastings the year before last. I retired on

January 31, 1970. On Febmai-y 1 I was in Charlottesville, Va.—a
little Garden of Eden—and then I went to another beautiful spot,

96-978—73 6
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Boulder. Colo., for tlio summer, and then I went to Hastings for a

year. Last year I liad the gi-eat pleasure of spending the school temi

at the University of Utah, in Salt Lake City. It has been a wonder-

ful experience to visit all of these beautiful places in the United

States. It confirms an impression I have occasionally looking out of

an airplane window that there must be a lot of wonderful people
down there. By goodness, there are.

It has been a great joy to be a peripatetic professor.

Senator Burdick. Did you happen to meet a gentleman by the

name of Everett Fraser when you were in Hastings^
]Mr. Trayxor. He is a great man and one of the great stalwarts of

the country in the legal education field.

Senator Burdick. Both I and the chief counsel of the committee

were under his tutelage for 3 years.

Well, you may proceed in any manner you wish. Do you have a

complete statement filed?

Mr. Traynor. I have a statement I have filed. I might just recapi-
tulate part of it and put the rest of it in the record, if that is agree-
able to save time?

Senator Burdick. Very fine.

[The statement of Roger J. Traynor in full follows :]

Statement of Roger .J. Tbaynor, Chief Justice of California, Retired,
Visiting Professor of Law, College of Law University of Utah

Mr. Chairman and members of the Committee, I very much appreciate your
invitation to testify today on the important subject of Judicial Disqualifica-
tion. Professor Thode and I also appreciate the suggestions of Chief Counsel

Westphal as to the division of effort between us that would be most helpful to

the Committee, namely, that I "give broad testimony, commenting upon the ne-

cessity of insuring public confidence in the judiciary, the function of canons or
rules in guiding judicial conduct, the relative advantages or disadvantages of

general as compared to specific language ;" that I "also comment on particular
problems such as what the policy should be on investments by a judge, and
what are the problems involved on the waiver problem involved in Canon 3D.
This would then leave to Professor Thode a discussion of the language finally

adopted by the ABA Committee. He could point out the instances where a gen-
eral proscription was decided upon, and that more specific prohibitions were
made, and the reasoning behind each of these." We propose to follow as best
we can these most helpful suggestions of your Chief Counsel.

In 1964 Lewis F. Powell, Jr., then president of the American Bar Associa-

tion, proposed to the Association's House of Delegates that it undertake a re-

examination of the ethical standards applicable to lawyers and also to judges.
The Plouse of Delegates accepted his proposal. The first project undertaken in-

volved the lawyers' standards, and the result was the Code of Professional Re-
sponsibility, adopted by the House of Delegates of the Association in 1969 and
now in force in most of the states. The Association then turned its attention
to the Canons of Judicial Ethics, which had not undergone substantial re-

examination or revision since its adoption by the Association in 1924. In August
1969 President Bernard Segal of the American Bar Association appointed the
Special Committee on Standards of Judicial Conduct to consider changes in
the Canons of Judicial Ethics that were promulgated a half-century ago.
Three outstanding federal judges are members of the Special Committee:

Associate Justice Potter Stewart of the Supreme Court of the United States;
Judge Irving R. Kaufman of the United States Court of Appeals for the Sec-
ond Circuit; and Judge Edward T. Gignoux, United States District Judge for
the State of Maine. The three distinguished and presently active state judges
on the Committee are Justice James K. Groves of the Supreme Court of Colo-
rado, Ivan Lee Holt, Jr., a Missouri trial court judge, and George H. Revelle,
a trial court judge of the State of Washington. At the time of my appointment
as Chairman of the Committee I was Chief Justice of California. The six out-
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standing lawyer-members of the Committee are Vice-Chairuiau, Whitney North

Seymour of New York City, William L. Marbury of Baltimore, Maryland, E,

Dixie Beggs of Pensacohi, Florida, Walter P. Armstrong, Jr., of Memphis, Ten-

nessee. Edward L. Wright of Little Rock, Arkansas, and W. O. Shafer of

Odessa, Texas. The Committee includes a law professor and former Justice of

the Supreme Court of Arkansas, Robert A. Leflar of the University of Arkan-
sas Law School. Professor Leflar is not alone in representing the law teaching

profession. The Committee also relies heavily on the scholarship and dedicated

services of two other noted law professors—E. Wayne Thode of the University
of Utah College of Law, as Reporter, and Geoffrey C. Hazard, Jr., of Yale

Law School, as Consultant.
Since October, 19G9, the Special Committee has held eleven meetings averag-

ing two days each, and there have been many sub-committee meetings. The
Committee meetings have been held on Saturdays and Sundays to achieve

maximum attendance. Absenteeism has averaged about one Committee member
per meeting, a remarkable record. Several members have not missed a meeting.
You probably are aware that the Committee members serve without compensa-
tion, but you may not realize that their per diem allowance does not cover all

their expenses.
After substantial research into the law and the facts relating to judges' ac-

tivities and with the aid of suggestions from the Bench, Bar, legal educators,
and interested laymen, the Committee issued an Interim Report in June 1970.

The Committee made no attempt at that time to present a complete draft of a

Code of Judicial Conduct. The Report consisted of a statement of basic prin-

ciples and was designed to acquaint the legal profession and the public with
the progress of the Committee's work to that date and to stimulate construc-

tive criticisms and suggestions. The Committee distributed the Report to 14,000

persons, inviting comments and suggestions. Over 500 suggestions were re-

ceived in writing and at two public hearings. All suggestions were considered,
and many were incorporated into the Tentative Draft of Canons of Judicial

Ethics, which was widely distributed in May 1971. The Committee again in-

vited suggestions and criticisms and received more than 500 suggestions from
many individuals, from 27 committees of bar associations and other groups,^
as well as periodic reports from several special committees of judicial

organizations.- The Committee considered all suggestions and adopted many of

them in the process of refining the Tentative Draft. The product Is the Pro-

posed Final Draft of the Code of Judicial Conduct, a copy of which is at-

tached as Appendix A.
At its very first meeting the Committee emphasized the necessity of preserv-

ing the indei>endence and integrity of the judiciary and the importance of

judicial participation in the formulation and enforcement of standards of judi-
cial conduct. Canon one articulates this basic premise :

An independent and honorable judiciary is indispensable to justice in our so-

ciety. A judge should participate in establishing, maintaining, and enforcing.

^ Association of American Law Schools, ABA Ethics & Professional Responsibility
Committee, Alameda Bar Association, Association of the Bar of the City of New York,
California State Bar. Colorado Bar Association, Conference of California Judg-es, Chicago
Bar Association, Delaware State Bar Association, Florida Bar Association, Illinois State
Bar Association, Indianapolis Bar Association, Law Enforcement Assistance Administra-
tion, Louisiana State Bar Association, Massachusetts Bar Association, Milwaukee Bar
Association, National Association of Attornej's General, National Conference of State
Trial .Judges, National Legal Aid & Defender Association, New York State Bar Associa-
tion, Pennsylvania Conference of State Trial Judges. San Francisco Bar Association,
Seattle-King Count.v Bar Association. Tulsa Bar Association, U.S. Army Judiciary,
Washington State Bar Association, and Wisconsin State Bar Association.

Although each of the 27 organizations listed above responded to the Committee's
request for suggestions and criticisms relating to the Tentative Draft, I think it is fair
to sa.y that each organization generally supported that draft.

- Special Committee on Judicial Standards of the Judicial Administration Section of
the ABA, Judge Eugene A. Wright, Chairman : Committee on Judicial Ethics of the
National Conference of State Trial Judges, Judge Warren P. Cunningham, Chairman ;

Committee on Standards of Judicial Conduct of the North American Judges Associa-
tion, Judge .Joseph A. Zingales, Chairman ; Special Committee on Judicial Ethics,
National Council of Juvenile Court Judges. Judge William S. Fort. Chairman : Com-
mittee on Judicial Ethics of the Appellate Judges' Conference, Justice William A.
Grimes, Chairman ; Committee on Judicial Conduct of the National Conference of

Special Court Judges, Judge James A. Noe, succeeded by Judge J. M. Kelly, Chairman :

and the Committee on Judicial Ethics of the Association of Supreme Court Justices
of the State of New York, Justice James O. Moore, Chairman. In addition, numerous
other committees of lawyers and judges gave the Committee the benefit of their views
with regard to the Interim Report and the Tentative Draft.
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and shfnild himself observe, high standards of conduct so that the integrity

and independence of the judiciary may be preserved. The provisions of this

Code should be construed and applied to further that objective.

Canon 3A(1) implements this premise by the provision that "a judge should

be unswayed by partisan interests, public clamor, or fear of criticism."

An independent and honorable judiciary is an indispensable condition of jus-

tice in our society. It is not enough that people have confidence in the sturdi-

ness of judicial procedures. They must have utmost confidence in the integrity

of their judges. The basic purpose of the Code of Judicial Conduct is to assure

that judges will be worthy of that independence and deserving of that confi-

dence.
To that end Canon 2 of the Code provides that "A judge should avoid impro-

priety and the appearance of impropriety in all his activities," and subsections

A and B of that canon provide :

A. A judge should respect and comply with the law and should conduct him-

self at all times in a manner that promotes public confidence in the integrity

and impartiality of the judiciary.
B. A judge shovdd not allow his family, social, or other relationships to in-

fluence his judicial conduct or judgment. He should not lend the prestige of

his office to advance the private interests of others; nor should he convey or

l>ermit others to convey the impression that they are in a special position to

influence him. . . .

This canon is implemented by a commentary that provides: Public confi-

dence in the judiciary is eroded by irresponsible or improper conduct by

judges. A judge must avoid all impropriety and appearance of impropriety. He
must expect to be the subject of constant public scrutiny. He must therefore

accept restrictions on his conduct that might be viewed as burdensome by the

ordinary citizen and should do so freely and willingly.

Early in its deliberations the Committee decided that its function was not to

submit a second edition of the Ten Commandments or an annotated edition of

the Seven Deadly Sins. It endeavored to avoid pious truisms and rhetorical or-

namentations and to keep hortatory expressions to a minimum.
Although the faithful performance of the duties of a judge depends largely

on his own conscience, prescribed rules of judicial ethics can require observ-

ance of proper standards and provide specific definition of his responsibilities
to support and guide him on questions of proper judicial conduct that may be

subject to differing views.

Generalization is necessary in any code, biit concreteness and specificity

should be employed wherever feasible. Thus Canon 30 begins with a general
standard requiring disqualification if the judge's "impartiality might reasona-

bly be questioned" and then sets a series of specific standards for disqualifica-
tion based on relational, financial, and other groimds. These specific standards

present concrete answers to many disqualification problems.
The Committee set forth a general minimum ethical standard in each area

covered by the Code and then endeavored to insure that specific applications
did not fall below that minimum. In setting the minimum standard for judges
throughout the country, however, realistic considerations had to be kept in

mind.

Although the Committee realized that it would be futile to set Draconian
standards that could not be obeyed in many areas in the country, it deemed it

essential to set a minimum standard applicable to all areas until such time as
it is feasible to prescribe a higher standard for all areas. Two examples illus-

trate the Committee's resolution of this problem.
The first example relates to the political activities of judges and candidates

for elective judicial office. The Committee recognized that the ethical standards
of impartiality and the appearance of imi)artiality may be incompatible with
the practical political necessities involved in being elected to judicial oflice.

The Committee also recognized that thousands of judges are elected to office

and that the elective system will not change soon. In Canon 7 the Committee
endeavored not only to set minimum standards, but also to upgrade the stand-
ards for campaigns for elective judicial offices.

The second example relates to the business activities of judges. Canon 5C(1)
and (2) set the upgraded standards the Committee believes that ultimately
every full time judge should be required to meet :

(1) A judge should refrain from financial and business dealings that tend to

reflect adversely on his impartiality, interfere with the proper performance of
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Iiis jiulicial duties, exploit his judicial position, or involve him in frequ<'nt
transactions with lawyers or i>ersons likely to come before the court on which
he seizes.

(21 Subject to the requirements of subsection (1), a judjie may hold and
manage investments, including real estate, and engage in other i-emunerative

activity, but should not serve as an officer, director, manager, advisor, or

employee of any business.

The realities are, however, that in some jurisdictions the salaries of full

time judges do not approach an adequate level, and judges without independ-
ent means must "moonlight" or forgo being judges. The Committee vva^ con-

vinced. neverthele.ss, that even in these jurisdictions judges should comply with
the minimum standard prescribed by Canon 5C(1). The Committee recognized
that compliance w^ith this canon might cause hardship in jurisdictions where
judicial salaries are so inadequate that judges are presently supplementing
their income through commercial activities. The Committee was unwilling to

lower the basic standard in 5(C) (1). The remedy, it believe, is to secure ade-

quate judicial salaries. The Committee also believes that Canon 5C(2) sets a
minimum standard to which all judges should ultimately adhere. It proposes,
however, that:

Jurisdictions that do not provide adequate judicial salaries but are willing
to allow full-time judges to supplement their income through commercial activ-

ities may adopt the following substitute until such time as adequate salaries

are provided :

(2) Subject to the requirements of subsection (1), a judge may hold and
manage investments, including real estate, and engage in other remunerative
activity including the operation of a business.

Jurisdictions adopting the foregoing substitute may also wish to prohibit a

judge from engaging in certain types of businesses such as banks, public utili-

ties, insurance companies, and other businesses affected with a public interest.

The effective date of compliance provision of the Code also qualifies Canon 5C
with regard to judges engaged in a family business at the time the Code
becomes effective.

Other specific provisions of Canon 5 relate to the financial activities of

judges. Thus subsection C(3) provides:
A judge should manage his investmexits and other financial interests to mini-

mize the number of cases in which he is disqualified. As soon as he can do so
without serious financial detriment, he should divest himself of investments
and other financial interests that might require frequent disqualification.
Under Canon 3C(1) (c), a judge is disqualified if he knows that he, individu-

ally or as a fiduciary, or his spouse, or minor child residing in his household,
has a financial interest in the subject matter in controversy or in a party to

the proceeding, or any other interest that could be substantially affected by
the outcome of the proceeding :

Canon 3C(2) provides: A judge should inform himself about his personal
and fiduciary financial interests, and make a reasonable effort to inform him-
self about the personal financial interests of his spouse and minor children
residing in his household.

"Financial interest" is defined by Canon 3C(3) (c) as ownership of a legal or

equitable interest, however small, or a relationship as director, advisor, or
other active participant in tlie affairs of a party, except that :

(i) ownership in a mutual or common investment fund that holds securities
is not a "financial interest" in such securities unless the judge participates in
the management of the fund :

(ii) an office in an educational, religious, charitable, fraternal, or civic orga-
nization is not a "financial interest" in securities held by the organization ;

(iii) the proprietary interest of a policy holder in a mutual insurance com-
pany, of a depositor in a mutual savings association, or a similar proprietary
interest, is a "financial interest" in the organization only if the outcome of the
proceeding could substantially affect the value of the interest :

(iv) ownership of government securities is a '"financial interest" in the
issuer only if the outcome of the proceeding could substantially affect the
value of the securities.

The Committee has attempted to meet directly and with as much specificity
as possible the critical ethical issues of our time. One such issue is the public
reporting of a judge's financial activities. The alternatives were to require
complete public reporting of a judge's investments and debts, to require no
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i-pporliiis at all, or to take no position on the question of reporting. The Com-
mittee chose not to evade the issue and made its decision clear as to the items
that should not and tlie items that should be publicly reported. Thus Canon
5C ( () ) provides :

A Judge is not required by this Code to disclose his income, debts, or invest-

ments, except as provided in this Canon and Canons 3 and 6.

The commentary amplifies that canon as follows: Can(»n 3 requires a judge
to disqualify himself in any proceeding in which he has a tinancial interest,

however small
;
Canon 5 requires a judge to refrain from engaging in business

and from financial activities that might interfere with the impartial perform-
ance of his judicial duties : Canon 6 requires him to report all compensation
he receives for activities outside his judicial office. A judge has the rights of

an ordinary citizen, including the right to privacy of his financial affairs,

except to the extent that limitations thereon are required to safeguard the

Iiroper performance of his duties. Owning and receiving income from invest-

ments do not as such affect the perfonnance of a judge's duties.

We come, finally, Mr. Chairman, to the provision of the proposed code that

is perhaps of greatest interest to your Committee, namely Canon 3D, which

provides :

D. Remittal of BisqualifiGation.—A judge disqualified by the terms of Canon
3C(l)(e) or Canon 3C(1) (d) may. instead of withdrawing from the proceed-
ing, disclose on the record the basis of his disqualification. If, based on such

disclosure, the parties and lawyers, independently of the judge's participation,
all agree in writing that the judge's relationship is immaterial or that his

financial intere.st is insubstantial, the judge is no longer disqualified, and may
participate in the proceeding. The agreement, signed by all parties and law-

yers, shall be incorporated in the record of the proceeding.
The coihniientary to Canon 3D provides : This procedure is designed to mini-

mize the chance that a party or lawyer will feel coerced into an agreement.
AVhen a party is not immediately available, the judge without violating this

section may proceed on the written assurance of the lawyer that his party's
consent will be subsequently filed.

Because of the potential hardship on the parties, particularly in emergency
cases, that might be entailed by the delay in a proceeding until a qualified

judge could be obtained and in the interest of eflBcient administration of jus-

tice, the Committee decided that under certain circumstances the disqualifica-
tion based on financial interest or relationship could be waived. For reasons
that Professor Thode will develop, we abandoned substantiality of the judge's
financial interest as the basis for disqualification and took the strict position
that ownership of a legal or financial interest, however small in the subject
nuitter in controversy, disqualified the judge. Nevertheless, there are bound to

l)e instances in which all interested parties would readily agree that the inter-

est was insiibstantial and the relationship immaterial. Our principal problem
was to minimize the chance that a party or counsel would feel under pressure
to waive the disqualification and to devise a procedure to that end that would
be practicable and operate with reasonable simplicity. Under our proposal, the

judge must disclose on the record the basis for his disqualification. We believe
that ordinarily he will do so only if he feels that the relationship is immater-
ial or the interest insiibstantial. After such disclosure, the parties and lawyers,
independently of the judge's participation must agree that the basis of disqual-
ification is immaterial or insubstantial. The phrase "independently of the

judge's participation" will requii-e consultation of counsel and pai'ties oiit of
the presence of the judge. It is believed that the delay in the proceeding this
absence of the judge entails will not prove too disrui>tive. The requirement
that the parties as well as their lawyers agree is imposed in the belief that

parties are less likely than counsel to feel judicial pressure and that it serves
not only to protect counsel but to give them an avenue of escape from any
such pressure they may otherwise feel. To simplify the procedure and to pre-
vent unnecessary delay, when a party is not present, the judge is permitted to

procee<l on the written assurance of the party's lawyer that the party's con-
sent will be subsequently filed. We believe that his sense of professional resivmsi-

bilitv and the neccessity of his continued good relationship with his client will

preclude the lawyer from heedlessly giving such written assurance in the hope
of currying favor with the judge.
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Thank you for the privilege of appearing before you and for your interest in

the work of the American Bar Association Special Committee on Standards of

Judicial Conduct.

]Mi". TR.VYXOR. I Avisli first to express my deep appreciation for the

privileo-e of boin<r invited to testify on this important subject of

judicial ethics, and both Professor Thode and I also appreciate the

guidance your chief coiuisel has given us.

As to the general scope of my testimony, the chief comisel sug-

gested tliat I talk broadly on the problem of judicial ethics and
about the work of the American Bar Association Committee. A code

of judicial conduct was first suggested by Louis F. Powell, Jr., when
he was president of the American Bar Association proposed that

ethical standards of practicing lawyers be formulated and that ethi-

cal standards be set up for judges.
The first project culminated in the Code of Professional Eesponsi-

bility, which has been widel}^ adopted throughout the country. After
the project, was completed, we set about to set up a code of judicial
conduct and a very distinguished connnittee was appointed by ]Mr.

Bernard Segal, then presiclent of the American Bar Association. The
members are listed in my prepared statement and I should like to

add. and this may be a self-serving statement, that I thinlv it was
one of the most distinguished committees the American Bar has had.

The connnittee met 13 times, for 2 days each. It was a hard work-

ing committee. We met Saturdays and Simdays. AYe had subcommit-
tees, and we had tremendous help from judges, lawyers, law profes-
sors, throughout the country and also great help from this

committee in our deliberations. Our efforts finally cidminated in the

Code of Judicial Conduct, which the American Bar Association
House of Delegates adopted last July in San Francisco.

I must say that I think the proposed bill that you have before 3'ou
is well balanced and Aery badly needed. It is a vast improvement
over the present law. I think it is very gratifying that you have seen
fit to incorporate into the bill most of the basic provisions of the

Code of Judicial Conduct relating to the disciualification of judges.
There are two or three differences that I should prefer to see you
abandon, but I don't think they are of great consequence.

Senator Burdick. Would you explain why ?

Mr. Tkayxor. Yes, the first one is on the question of waiver of

disqualification. We provided a system in which the judge would
disclose on the record if he felt that his disqualification was based
on a matter of no great significance. Then we were very much con-
cerned about not having what John Frank calls the velvet fist. I

have often felt that when a judge asks counsel if it is agreeable to

counsel that the judge participate in the case, it is very difficult for
comisel to resist the implied invitation the judges' statement of ''do

you mind if 1 sit" implies. Most counsels feel a pressure to waive the

disqualification. We were very much concerned to prevent pressure
of any kind on counsel to agree to the judge's sitting. Under the
Code of Judicial Conduct, if the judge thinks that the ground for
the disqualification is insubstantial, he will set forth on the record
what the ground of disqualification is and will then leave the court-
I'oom or the judge's chambers so that counsel can determine among
themselves whether they agree to have him sitting.
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We also have a provision that not only must counsel agree but the

pai+ios must also agree. ^VG believe that these provisions relieve this

velvet glove pressure on coimsel to waive the judge's disqualification.

One of the reasons that we differed with the notion of never

allowing waiver, which your bill adopts was that we felt that in

some areas there are not manv judges available. Of coui^se you must

understand that this code is nationwide. It is for State judges and

elected judges, appointed judges, and Federal judges. So the prob-

lem is probably more acute with respect to State judges than it

would be with respect to Federal judges. But even with respect to

Federal judges we had one of the distinguished members of our

committee—Judge Ed Gignoux, the U.S. district judge for the State

of Maine—Avho related experiences he has had. He had a few shares

of some stock, really not a substantial interest in the corporation,
and the administrative difficulty of getting somebody to replace him
and the delay entailed did not seem to justify his disqualification.

Our problem was how to take care of such a case in view of our

basic provision that a judge should be disqualified no matter how
small his financial interest is. So I think that this basic provision,

incorporated in your bill is a tremendous improvement over the

existing Federal law. I think the present law calls for disqualifica-

tion only if the financial interest was substantial. That test involves

too many subjective elements. "Substantial" is such a hard concept
to tie down that we were convinced that we must stand by the prop-
osition that a judge is to be disqualified for any financial interest no
matter how small.

And then we have provisions that the judge must know about his

financial interest and he must use reasonable effort to know about

the financial interests of membei^ of his household. Although we
didn't want to sacrifice our basic provision or get into these vague
questions of substantiality, we called for the disqualification of the

judge for any financial interest, however small, but permitted waiver
of the disqualification when the interest was relatively insubstantial

and, independently of the judge, counsel have agreed, with the

added clincher that the parties also agree to the waiver to make it

doubly sure that there be no velvet glove on the judge's fist to

induce counsel to agree to the judge's sitting.
We also felt that not only in cases like Judge Gignoux's

—I don't

know how many more situations in the Federal system there are like

that, ]Maine is a big state and it is not so easy to get judges to

replace a judge like Judge Gignoux—but that in emergency cases

also, such as temporary injunctions in labor disputes or other emer-

gency cases, waiver might be appropriate.
Now of course if the judge felt tliat his interest was so substantial

as to disqualify him, he would still have the problem of delay and

emergencies. Yet. we did not want to be too rigid. It seems to me
that our disqualification provision has much to be said for it.

The one other provision in the bill that caught mj^ eye was with

respect to judges who had been lawyers in Government service. Our
basic provision on disqualification when a judge's former law office

is involved in a proceeding did not meet the problem of Govermnent
lawyers who become judges. We therefore set forth in a commentary
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tliat a lawyer in a Government agency does not necessarily have an
association' with other lawyei*s in the agency but that a judge for-

merly employed by a Government agency should disqualify himself

in a proceeding if his impartiality might reasonably be questioned
because of such association. Your provision about judges' having
served in Government employment calls for disqualification if in

that service the judge expressed an opinion concerning the merits of

the controversy.
I was wondering if you could not strike out lines 12 and 13 on

page 2 stating '"or expressed an opinion concerning the merits". You
define ''proceeding" over on lines 12 and 13 of page 3 of the bill. I

wonder w^hether that definition wouldn't cover the problem.
Earlier in one of our drafts we had a provision that a judge who

had a fixed opinion about a subject would be disqualified. There are

many things on which it may be good for judges to have fixed opin-

ions, like fixed opinions on freedom under the first amendment, fixed

opinions that racial discrimination is invidious, and so on. So I

don't know how strict by your provision should be constnied that if

a judge has a fixed opinion about the merits of a particular case, he
should be disqualified.
With the exception of our differences with respect to your very

strong provision against waiver and your provisions with respect to

Government employment, are the only two provisions with which I

have any misgivings whatever. I am most enthusiastic about what

you have done. I think it is a tremendously important bill and badly
needed. I am grateful for the fine job that is represented by this bill.

Senator Burdick. Thank you, Judge. I have a few questions, and
I believe the staff may have a few also.

Who were the Federal judges Avho served on vour ABA Commit-
tee?

Mr. Tratxoe. The most distinguished was Justice Potter Stewart
of the U.S. Supreme Court, then Judge Irving Kaufman of the U.S.
Court of Appeals for the Second Circuit and I think if he is not
now the chief judge succeeding Henry Friendly, he will be very
shoi-tly. Then there was Judge Edward Gignoux. Judge Gignoux is

the district judge in Maine. They have only one U.S. district judge
in the whole State of Maine.
There were several very distinguished and presently active State

judges: Justice James K. Groves of the Supreme Court of Colo-
rado; Ivan Lee Holt, Jr., a ^Missouri trial court judge; George H.
Revelle, a trial court judge from Washington State and at the time
of my appointment I was Chief Justice of California. We had a
number of very outstanding lawyers, also.

As I said earlier, even if I do say it myself Senator, I am very
proud of that committee. The wisdom that was accumulated there
was as impressive as any I have ever had the pleasure of enjoying.

Senator Burdick. The interim report of your committee was dis-

tributed to over 14.000 people I understand ?

]Mr. Tr.\txor. That is right.
Senator Bttrdick. I assume that these were lawyers, judges, and

legal schoiare?

^Ir. Trayxor. Right.



8^

Senator BiTPvDjrK. And also, were any copies sent to civic leaders

who were nonlawyers.
Mr. Tkayxor. That is right.
Senator Burdick. And after making this distribution, yon

received 500 letters making comments and suggestions?
Mr. Trayxor. On two different occasions, yes.

Senator Burdick. Pardon ?

]Mr. Trayxor. Yes; we sent out a tentative report and we sent out

our proposed final report, and each time we had over 500 lettere that

were carefully studied and many valuable suggestions came from

those letters.

Senator Burdick. And were they considered?

Mr. Trayxor. Thev were very carefully considered.

Senator Burdick. Then the tentative draft of the new canons were

widely distributed in :May 1971 and again criticism was requested?
Mr.' Trayxor. Eight.
Senator Burdick. And again over 500 replied were received and

considered ?

Mr. Trayxor. That is correct.

Senator Bl^rdick. Xow when was the proposed final draft distrib-

uted to the public?
^Ir. Trayxor. I have forgotten. Do you remember ?

Mr. TiiODE. I believe it was JNIay of last year. It was either late

April or early May last year.
Senator Bltidick. ]Mav of 1972?
]Mr. Travnor. Of 1972. ves.

Senator "Burdick. In July of 1972 the House of Delegates of the

x\BA approved the new canons?
Mr. Tr-\yxor. That is right.
Senator Burdick. Do you believe that your committee afforded

lawyers at large. State judges, Federal judges and legal scholars

every opportunity to offer criticism and suggestions relevant to the

hinguage employed in the new canons?
Mr. Trayxor.' They have had an abundance of opportunity, yes.

Senator Burdick.' Do you, in your prepared statement, indicate

that these new canons in many respects were drafted as minimum
ethical standards for all judges?

Mr. Trayx'or. That is right.
Senator Burdick. Pardon?
]Mr. Trayx'or. That is right.
Senator Burdick. Then to the extent that S.1064: sets a higher

standard with respect to waiver of disqualification, do you see any
reason why it is improper for Congress to decide to set a more strict

rule of waiver?
]Mr. Trayxor. Xo.
Senator Burdick. What comments do you have on the provisions

in section (b) (3) of the bill to prescribe specifically the prior
connection of a Government lawyer which would require his disqual-
ification ?

]Mr. Trayxor. Welh as I said earlier, the lines 9 through 11 are

satisfactory to me. I have misgivings about "'or expressed an opinion

concerning the merits of the controversy".
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Senator Burdick. In other words, the hingnage on Ime 12 and 13

bothers you?
Mr. TiL\TxoR. Yes.

Senator Burmck. Xow if the word "particuLar" or the language
"the particular case in controversy" were added at the end of line 1'2

on page 2, would tliis alter your attitude toward section (b) (3) of

the bill?

Mr. Tratnor. AVell. then you have to look at lines 12 and 13 on

page 3. What is added tliat is not already covered by lines 12 and
13?
Senator Burdick. What does it add?
]Mr. Tr.\txor. AYhy do you need that language in view of the pro-

visions that the "judge shall disqualify himself from a proceeding in

which his partiality might reasonably be questioned" ?

I don't see what added protection you are giving to protect the

parties and the public from a judge who is partial because of his

government service.

Senator Burdkk. Well, then, it would be your opinion that we
should delete that portion on line 12 and 13 ?

Mr. Trayxor. That would be mv recommendation, most respect-

fully.
Seiuitor Burdick. ]My staff has some additional questions. Judge,

and I will turn you over to the staff.

^Ir. Westpiial. On this matter that you and the chairman were

discussing about the language which w^ould require a judge, wdio had

prior service as a Government lawyer and while in such service ex-

pressed in opinion concerning the merits of a controversy
—and this

is the language on lines 12 and 13 on page 2—on that, you pre-

viously stated that your concern is that that language might be mis-

interpreted as requiring a judge who happened to have some fixed

belief on the doctrine of contributoiy negligence, for example, or
about the freedoms under the fii*st amendment, that that might be
construed as dis(iualifying him in a case involving that legal issue.

Is that generally what your position is?

Mr. Tratxor. Yes: we came to that conclusion because of an ear-

lier draft that we had in which we had language something like this

in which the judge had a fixed opinion. We received several letters

from all over the country that judges shouldn't be disqualified when
they have fixed opinions like I mentioned about the first amendment
or that discrimination based on race or sex or color and so forth are
inherently invidious. Some of these broad terms are hard to pin
down as to how far a judge should be a strict constructionalist of
them or otherwise. We wouldn't want to get into the hassle of hav-

ing judges disqualify themselves for having opinions on the law in

general.
Mr. Vv'estpiial. But on tlie other hand, as oppo?ed to an ex])res-

sion of opinion on a general issue is the situation where—and fortu-

nately this has not happened too frequently
—a judge has expressed

an opinion prior to coming on the bench on a particular case.

Mr. Trayxor. Well. I think he should then disqualify himself,
and I think he would under the general provisions of the code. Your
language is pretty good here "in which he participated as counsel, as
advisor or material witness concerning the proceedings". And that.
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supplomontod by the other provisions of the new bill, would seem to

me adequate to cover the problem.
Mr. Westphal. On the one hand, we liave situations where if all

the judge has done in his prior activity is to express a general opin-
ion on a general point of law, well, we certainly don't want to dis-

qualify him in that instance.

Mr. Tratnor. Xo.
:Mr. Westphal. But on the other hand, in other situations, you

can have a problem of a different kind where the judge, even though
he has not served as counsel, advisor or a material witness in a par-
ticular proceeding, where he has nevertheless expressed an opinion

concerning the merits of that particular case. Now you just stated

that you would agi-ee that under those circumstances, he should dis-

qualify himself?
Mr, Tratnor. That is right.
Mr. Westphal. And this language, which is on lines 12 and 13

of page 2 of the bill, is merely an attempt to put into the statute a

specific requirement that under that circumstance he should disqual-

ify himself.

Now I tliink the question is this. That if the language, which the

chairman has suggested, and that is "the particular case in contro-

versy" is added at the end of line 12. doesn't this then have the ad-

vantage of saying that in the second instance, where he has ex-

pressed an opinion on a particular matter that is now before him,
that he siiould disqualify himself, but that he need not disqualify
himself if all he has done is express a general opinion about the doc-

trine of contributory negligence or some general views on consumer

litigation or something of that kind.

What would your reaction to that language being added be?
Mr. Tratnor. Well, as I said, what does that add that isn't cov-

ered by the definition of "proceeding" on lines 12 and 13 on page 3.

That states a proceeding "includes pretrial, trial, appellate review or

other stages of litigation". Now, as I get the import of your ques-
tion, he has expressed an opinion on the merits of a particular case

and I suppose your misgiving is that the general disqualification

provisions of 455(a) lines 6, 7 and 8 in which his impartiality might
reasonably be questioned wouldn't cover it.

It would seem to me that it would. I"m a little shy about unneces-

sarily creating problems that such ambiguous language as "ex-

pressed an opinion" might entail.

]Mr. Westiuial. Well, I think that if we can recognize that there

are two different types of expressions of opinion, then we are in

agreement.
Mr. Tratnor. There are two different ones, right.
Mr. Westpiiae. If we could do that, then Ave can probably nar-

row this down to the proper language to arrive at a legislative solu-

tion. Solve one of the problems without getting into a ridiculous so-

lution on the other problem.
Mr. Tratnor. Eight.
Mr. Westphal. Now I take it you ai'e familiar with the situation

Avhich recently occurred in the case of Laird v. Tatum ?

]Mr. Tratnor. Yes.
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Mr. Westpiial. In which there was question about an expression
of an opinion concerning a particular case and you will recall that

Justice Kehnquist decided to write a special memorandum in some

length, going into that particular set of circiunstances. And the then

existing law in order to resolve in his own mind this question as to

whether under those circumstances he was disqualified. And in that

particular case of Laird v. Tatum, I think that case alone illustrates

the fact that a problem can arise which bears upon the impartiality
or partiality of a judge who has expressed an opinion in a particu-
lar case.

Now without going into the merits of Justice Relinquist's resolu-

tion of this problem that he had, he did state in there after conclud-

ing that he should not disqualify himself, he concluded that

reasonable men might diU'er and arrive at a different conclusion on
the same facts that he had.

So that if this problem does exist, and if the Congress can fashion

appropriate language which serves as a standard or a guide for the

juclge, it would seem to me that the Congress would be helping a

judge to resolve these questions and to make it difficult for someone
to criticize the judge later for failing to act one way or the other.

JNlr. Trayxor. That is quite true. I have difficulty being impressed
by the acuteness of the problem, however.
Mr. Westpiiai.. Pardon?
Mr. Trayxor. I have difficulty being disturbed hj the acuteness of

the problem. I don't find it an acute problem. I feel that it would be

adequately taken care of by other provisions in your bill.

Mr. Westphal. Well. I would concede to you. Justice Tra^^nor,
that this type of situation is one which most easily arises only dur-

ing the first 2 or 3 years of service on the bench of a lawyer who
came to the bench from Government employment as a lawyer in

some capacity. Once he gets by that initial 3-year period, miless he
has a habit of making public statements about matters pending in

lower courts for example, or in his own court, this occasion should
never arise again.
Mr. Trayxor. Yes; I have no strong opposition to your proposal,

Mr. Westphal, more power to you if there is a real problem there
and you can find the specific language. It is fine, but I don't see the

urgency.
Mr. Westphal. As you can appreciate. Justice Traynor, the com-

mittee is trying to search for this appropriate language.
jSIr. Trayxor. That is right.
ISIr. Westphal. Language that satisfies what 3'ou would like to see

and also satisfies, and does not do any harm, to the other problems
that we have.

So, let me just mention this as to the frequency of this and then I
will leave the point, because I think we raised the issue and we can't

resolve it here.

One of the newspaper articles that the chairman inserted into the
record has reference to a situation where a judge had participated in

the decision on a criminal case in which he had had some participa-
tion while he was in the district attorney's office.

Mr. Trayxor. Well, I think he is disqualified.
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]Mr. Westpiiat.. And this was a matter of some public concern,
and reached a point wliere it was commented upon in the newspa-

per's and to the extent that a standard, ca specific standard, can be set

to guide judges in simiLar situations in the future, this is a desirable

legislative object, is it not?
Mr. Traykor. Indeed.

^h: Wesitjial. Ceilainly the other language in lines 9, 10, and 11

in which we say that a judge who comes to the bench from gOA'ern-
ment employment and in such capacity participated as counsel, ad-

visoi", or material witness, this is certainly not new law. This is

existing practice.
Mr. Traykor. Eight ;

it is vitally important.
Mr. AVestphal. All right. Now, then, on this point of waiver of

disqualification, you mentioned that the conclusion of your commit-
tee was that it was appropriate to permit waiver where the financial

interest was so small that once a judge makes disclosure of that on
the record, it would be appropriate to permit the parties to waive it

if they so desired?

Mr. Traynor. Yes; a very important condition though is that it is

permitted as long as the waiver is done independently of the judge.
We did the best we thought we could to remove the slightest pres-
sure from the judge on covinsel. There were two safeguards we had
that we thought wei-e adequate on this and that was : One, that this

waiver must be made independently of the judge, out of his pres-
ence, and the basis for the disqualification must be disclosed on the

record; and two, to clinch the matter as best we could, we provided
that the parties must agree and not simply counsel. Then to take
care of emergency cases where parties were not available, we pro-
vided that the judge could proceed on the written assurance of coun-
sel that his party's consent will be subsequently filed.

Those are the j^rovisions we felt removed the velvet-glove type sit-

uation, the iron-fist situation. We hoped it removed this "yes, Your
Honor" type, yet secretly reluctant of acquiescence.

I have seen it before. I am sure you know the pressure I am talk-

ing about.

llr. Westphal. Eight.
Mr. Traynor. And that was a real problem. We wanted to pre-

clude that.

Mr. Westphal. Now the language of this bill goes even further to
remove this velvet blackjack from the hands of the judge, doesn't it?

"Sir. Trayxor. Yes; you just stop it. You cut it off at the outset.

]Mr. Westphal. Eight. Now, then you mentioned that one problem
you get is that in a single-judge district, if you don't permit waiver,
it may cause some relative inconvenience in that another judge has
to be assigned into that district to preside over that case in which
the judge has disqualified himself?

]Mr. Trayxor. Eight.
jMr. Westphal. Now, of course, that problem will exist in any

event in a single-judge district where the basis of that judge's dis-

qualification is one of the other three or four specific grounds of dis-

qualification set forth in the canon, isn't that true ?

Mr. Traymore. Yes; but the only grounds on which you would per-
mit waiver would be where his impartiality might" reasonably be

questioned.
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'Sh'. Westpiial. I understand.
;Mr. Tratxor. That ^YOuld be the only ground.
]Mi'. Westpiial. And that is the basis for the disqualification, and

if that is the basis, then in a one-judge district, another judge is

£:oing to have to be assigned in any event ?

;Mr, Trayxor. That is right: but as I mentioned before, it is tied

in with this disqualification for financial interests, no matter how
small. We didn't want to open the door to the claim that the Judge's
financial holdings were so insubstantial that counsel need not waive.

We didn't want to open tl>at up. because we wanted to maintain the

disqualification for any financial interest, however small.

The other matter on which the Code of Judicial Conduct would
allow waiver would be on relationships. Those are the only two.

Mr. Westi'iiai.. Do you have any strong feelings that if the Con-

gress ishould decide that the supply of Federal judges be much
larger in the Federal system than it is in some of the State systems
to which your canon would also be applicable, that in the light of

that relatively greater supply and the relatively greater ease of the

assignment of judges, from one district to another, that the provi-
sion as to waiver should not apply ? That is, the waiver of a judge
for financial interest, however small, should not apply ?

^Ir. Trayxor. Right. There shouldn't be any waiver then.

]Mr. Westphal. All right. I would take it you would ha\'e no

strong feelings if that should be the policy ?

]Mr. Trayxor. Xo, I have not.

Mr. Westpiial. That is all the questions I have.

Senator Burdick. Thank 3'ou, Judge.
JNIr. Trayxor. Thank you, Senator.

Senator Burdick. Our next witness is Prof. E. Wayne Thode,
Univei-sity of Utah College of Law, the Reporter for the American
Bar Association Special Committee on Standards.

STATEMENT OF PROF. E. WAYNE THODE. UNIVERSITY OF

UTAH, COLLEGE OF LAW

Professor Tiiode. I have filed a statement with the committee, ]Mr.

Chairman.
Senator BrRoiCK. You may proceed to summarize it then. The

full statement will be made a part of the record without objection.

[The statement of Prof. E. Wayne Thode in full follows :]

Statement of E. Wayne Thode. Professor of Law, Univeksity of
Utah College of Law, and Reporter for the American Bar Association's
Special Committee on Standards of Judicial Conduct

Mr. Chairman and members of the Committee, I am honored to be invited to

testify on disqualification standards for members of the judiciary. From Octo-
ber 1969 through August 1972, I was the Reporter for the American Bar Asso-
ciation's Special Committee on Standards of Judicial Conduct, more widely
known as the Traynor Committee. During that time the Committee's worii

product evolved through at least thirteen drafts. On August 16, 1972, the Final
Draft was unanimously adopted by the House of Delegates of the American
Bar Association. The new Code of Judicial Conduct superseded the old Canons
of Judicial Ethics as the American Bar Association's statement of the stand-
ards to which it believes all judges should adhere. I shall discuss the disquali-
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fication provisious of the new Code and give reasons, as I understand them,
for the hmgnage used.

The provisions of the Code relating to disqualification are as follows :

C. DlsqiiaUficatlon.

(1) A judge should disqualify himself in a proceeding in which his impar-

tiality might reasonably be questioned, including but not limited to instances

where :

(a) he has a personal bias or prejudice concerning a party, or personal

knowledge of disputed evidentiary facts concerning the proceeding ;

(b) he served as lawyer in the matter in controversy, or a lawyer with
whom he previously pi-acticed law served during such association as a lawyer
concerning the matter, or the judge or such lawyer has been a material wit-

ness concerning it
;

COMMENTARY

A lawyer in a governmental agency does not necessarily have an association

with other lawyers employed by that agency vdthin the meaning of this

subsection; a judge formerly employed by a governmental agency, however,
should disqualify himself in a proceeding if his impartiality might reasonably
be questioned because of such association.

(c) He knows that he, individually or as a fiduciary, or his spouse or minor
child residing in his household, has a financial interest in the subject matter
in controversy or in a party to the proceeding, or any other interest that could

be substantially affected by the outcome of the proceeding ;

(d) He or his spouse, or a person within the third degree of relationship to

either of them, or the spouse of such a person :

(i) Is a party to the proceeding, or an officer, director, or trustee of a

party ;

(ii) Is acting as a lawyer in the proceeding ;

COMMENTAEY

The fact that a lawyer in a proceeding is afiiliated with a law firm with
which a lawyer-relative of the judge is affiliated does not of itself disqualify
the judge. Under appropriate circumstances, the fact that "his impartiality
might reasonably be questioned" under Canon 3C(1), or that the lawyer-rela-
tive is known by the judge to have an interest in the law firm that could be
"substantially affected by the outcome of the proceeding" vinder Canon
3C(1) (.d) (iii) may require his disqualification.

(iii) Is known by the judge to have an interest that could be substantially
affected by the outcome of the proceeding ;

(iv) Is to the judge's knowledge likely to be a material witness in the pro-
ceeding ;

(2) A judge should inform himself about his personal and fiduciary financial

interests, and make a reasonable effort to inform himself about the personal
financial interests of his spouse and minor children residing in his household.

(3) For the purposes of this section :

(a) the degree of relationship is calculated according to the civil law
system ;

COMMENTARY

According to the civil law system, the third degree of relationship test

would, for example, disqualify the judge if his or his spouse's father, grand-
father, uncle, brother, or niece's husband were a party or lawyer in the pro-
ceeding, but would not disqualify him if a cousin were a party or lawyer in

the proceeding.
(b) "fiduciary"' includes such relationships as executor, administrator,

trustee, and guardian;
(c) "Financial interest" means ownership of a legal or equitable interest,

however small, or a relationship as director, advisor, or other active partici-

pant in the affairs of a party, except that :

(i) Ownership in a mutual or common investment fund that holds securities
is not a "financial interest" in such securities unless the judge participates iu
the management of the fund ;

(ii) An office in an educational, religious, charitable, fraternal, or civic orga-
nization is not a "financial interest" in securities held by the organization ;
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(iii) The proprietary interest of a policy holder in a mutual insurance com-
pany, of a depositor in a mutual savings association, or a similar proprietary
interest, is a "financial interest" in the organization only if the outcome of the
proceeding could substantially affect the value of the interest

;

(iv) Ownership of government securities is a "financial interest" in the
issuer only if the outcome of the proceeding could substantially affect the
value of the securities.

D. Remittal of Disqualifioation. A judge disqualified by the terms of Canon
3C(1) (e) or Canon 3C(1) (d) may, instead of withdrawing from the proceed-
ing, disclose on the record the basis of his disqualification. If, based on such
disclosure, the parties and lawyers, independently of the judge's participation,
all agree in writing that the judge's relationship is immaterial or that his
financial interest is insubstantial, the judge is no longer disqualified, and may
participate in the proceeding. The agreement, signed, by all parties and law-
yers, shall be incorporated in the record of the proceeding.

COMMENTAEY

This procedure is designed to minimize the chance that a party or lawyer
will feel coerced into an agreement. When a party is not immediately avail-

able, the judge without violating this section may proceed on the written
assurance of the lawyer that his party's consent will be subsequently filed.

I shall discuss most of the subsections in order. The disqualification section

begins with a general standard that sets the policy for disqualification, that is,

"A judge should disqualify himself in any proceeding in which his impartiality
might reasonably be questioned." The general standard is followed by a series
of four specific disqualification standards that the Committee determined to be
of sufiicient importance to be set forth in detail. Although the specific stand-
ards cover most the situations in which the disqualification issue will arise,
the general standard should not be overlooked. For example, there is no spe-
cific disqualification provision for impropriety or appearance of impropriety,
although Canon 2 deals with impropriety in general. If the impropriety or the
appearance of impropriety would lead a reasonable i)erson to question a
judge's impartiality in a given case, then the judge should disqualify himself
on the basis of this general provision.

Before discussing the specific disqualification provision, I wish to point out
to you that the old Canons of Judicial Ethics have only two disqualification
provisions :

1. Canon 13 states that a judge "should not act in a controversy where a
near relative is a party," and

2. Canon 29 provides that a judge "should abstain from performing any
judicial act when his personal interests are involved."
The Committee found these two provisions to be far from satisfactory, not

only for their incompleteness, but also for their lack of guidance in a specific
situation.

Subdivision (a) has gone through several formulations in drafting. At one
time the language provided for disqualification if a judge "had a fixed belief

concerning the merits." It was intended that a judge disqualify himself if he
had made up his mind on the merits before he heard the case. We were con-
fronted, however, by an Interpretation of many able judges and law professors
that would require a judge to disqualify himself if he had a fixed belief about
the law applicable to a given ease. For example, it was argued that a judge
with a fixed belief that the First Amendment precludes a libel action by a
public official against a newspaper in the absence of proof of malice should
disqualify himself in a libel case of that general character. This interpretation
was not intended; indeed, the Committee recognized the necessity and the
value of judges' having fixed beliefs about constitutional principles and many
other facets of the law. As a result of the apparent ambiguity of the proposed
language, the Committee adopted in its stead the present language of "personal
bias or prejudice" and has received support for that language from its former
critics.

The Committee also concluded that a judge cannot be, or cannot appear to
be, impartial if he has i^ersonal knowledge of evidentiary facts that are in dis-
pute. Subsection 3C(l)(a) therefore provides for his disqualification on that
basis, too.

96-978 O - 73
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Neither of the topics covered in subsection 3C(1) (a) appears in the Canons

of Judicial Ethics.

Canon 3C(1) (b) sets the standard for problems that arise most often for a

new judge. A judge should not sit in a proceeding in which he has been a wit-

ness or has acted as a lawyer. The Committee was of the opinion that he

should also disqualify himself in a proceeding if a lawyer with whom he pre-

viously practiced law was a witness or served as a lawyer concerning the

same matter during such association. The Commentary clarifies tne status of a

judge who was formerly a lawyer in a governmental agency. An agency—for

example, the Justice Department—is not fully equated with a private law firm,

in that a former agency lawyer is not considered to have been associated with

all oOier lawyers in the agency. If the former agency lawyer, now a judge,

served as a lawyer in the matter in controversy, he is disqualified. The judge

is disqualified also if his association with an agency lawyer now before the

court or his association with the matter in controversy leads to the conclusion

that, under the general standard of Canon 3C(1), his impartiality might rea-

sonably be questioned. The general standard should be considered also when a

former associate or partner in a private law firm is a lawyer in the proceeding
before a judge. Can the judge's impartiality reasonably be questioned because

of the former association? The longer the judge is on the bench, the less the

likelihood that the general standard will require his disqualification because of

that former association.

Canon 3C(l)(c) is a very important provision. It sets the disqualification

standard for financial interests. Chief Justice Traynor has already discussed the

policy decisions on which this subsection is based. I shall discuss the details.

The Code provides for a judge's disqualification if his own personal financial

interests are involved. It also specifies two other types of financial interests

that will result in his disqualification :

1. The interests held by a judge as a family fiduciary. The Code allows a

judge to act as a fiduciary for the estate or person of a member of his family.

The Committee felt, however, that the interests held by the judge as a family

fiduciary should disqualify him the same as his personal financial interests dis-

qualify him. He should not have greater leeway in handling economic interests

for another than for himself. In the Committee's opinion, the appearance con-

cerning a lack of impartiality is the same.
2. The interests of a judge's spouse and minor children residing in his

household. Again the Committee felt that the appearance of a lack of impar-
tiality would be the same whether the interest was that of a judge or one of

the specified family members. The same disqualification standard that is

applied when the judge's iiersonal financial interests are concerned should be

applied when the financial interests of a judge's spouse or minor children are

concerned. There is one significant difference however, in the standard applied
when a judge's interests, rather than those of his spouse or minor children,
are in issue. Canon 3C(2) requires a judge to know what his personal and fidu-

cial financial interests are, but he is required to make only a reasonable effort

to learn of the financial interests of his spouse and minor children residing in

his household.
One important result of requiring a jiidge to know about his financial inter-

ests is to preclude the use of a so-called "blind trust" by a judge as a means
of protecting himself from disqualification or from the necessity of investing in

a manner to minimize the likelihood of his disqualification. The Committee
rejected the blind trust concept for several reasons :

1. The complexity and cost of the blind trust would make it unavailable to

most judges.
2. There was doubt as to how blind the blind trust would be. The judge, for

example, may be required to sign an income tax return that reports invest-

ment income and capital gains and losses. There are many other ways in

which the blindfold may be removed.
3. Most important was the doubt that the public and litigants would believe

that the trust was blind if after a decision the fact was disclosed that the

judge had had a substantial blind trust interest in the winning party in a pro-
ceeding before him.
The Committee also considered and rejected the "substantial interest" test of

the present Section 455. title 28 of the United States Code. There were two
main reasons for the rejection. One was based on the doubt that the "substan-
tial interest" test, when applied to a direct economic interest, is constitution-
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ally sound. In Tmney v. Ohio, 273 U.S. 510 (1927), the Supreme Court held
that the decision by a judge who received a small portion of the court fees
collected from a defendant upon conviction denied the defendant due process
of law. The Court held that a judge's decision should be set aside if there is

"the slightest iiecuniary interest on the part of the judge." 273 U.S. at 524.

Tunvey presents a fact situation that can be distinguished from the type of

problem dealt with here, but the Supreme Court in Commonwealth Coatings
Corporation v. Continental Casualty Company, 393 U.S. 145 (1968), clearly
indicated that Tumey is not to be limited to its specific fact situation. Several
state courts also have taken tlie position that any direct economic interest dis-

qualifies the judge. See, e.g., Hughes v. Black, IbO A.2d 113 (Me. 19b0) ;
State

V. Churchill, 195 So.2d 599 (Fla. Dist. Ct. App. 1967) ; Frank, Disqualifica-
tion of Judges: In Support of the Bayh Bill, 35 Law & Contemp. Prob. 43
(1970).
A further reason for rejecting the "substantial interest" test was its ambigu-

ity. Does "substantial" mean that the judge's financial interest in the party is

to be compared to the total of all financial interests in the i>arty? On such a
basis, one hundred shares of AT&T stock compared to the total number of
shares outstanding might well be considered insubstantial. But what if the one
hundred shares represent all of the judge's assets'? Surley this is substantial
from the judge's point of view. Judge George Edwards, in bis Commentary on
Judicial Ethics, 38 Fordham L. Rev. 259, 267 (1969), takes the sound position
that "substantial" must be examined also from the viewpoint of the judge's
as.'^ets. On the basis of such a standard, in each case in which the judge deter-
mined his interest to be insubstantial, the judge's total financial picture would
necessarily be relevant and would become public if his decision were chal-

lenged. Thus, administering the "substantial interest" standard could result In
great uncertainty or an invasion of the personal financial privacy to which fbp
Committee felt a judge is entitled.

The Committee finally concluded that for the purpose of disqualification the
economic interests of a judge should be divided into three categories. Those
categories and the significance of each in making the disqualification decision
are as follows :

1. A direct legal or equitable ownership interest, however small, in a party
to a proceeding disqualifies a judge. (Another subsection. Canon 3C(3) (c),
defines a relationship as a director, advisor, or other active participant in the
affairs of a party as a direct financial interest that will disqualify a judge.)

2. A direct legal or equitable ownership interest, however small, in the sub-
ject matter in controversy disqualifies a judge. This category becomes signifi-
cant in in rem proceedings.

3. An interest that could be subtantially affected by the decision in a pro-
ceeding before a judge disqualifies him. This category has a broad sweep. For
example, if the decision in a proceeding involving only one bank will have a
substantial effect on the value of stock Qf all domestic banks in the jurisdic-
tion in wliich the court sits, then the judge is disqualified if he has stock in

any domestic bank. Here the issue is not whether a judge has a "substantial
int^erest," but whether the interest that he has could be substantially affected
by a decision in the proceeding before him. A second example involving the
investments held by a mutual fund in which a judge has an interest is dis-
cussed under Canon 3C(3) (c) (i), infra.
Another interest that falls into this third category is a judge's interest as a

ratepayer to a party involved in proceedings before him. Examples include a
judge as a customer of a public or private utility company, as a taxpayer, or
as a premium payer to a stock insurance company. Although being a ratepayer
does not involve "ownership of a legal or equitable interest" in the party to
whom the judge made such payments, the Committee concluded that at some
point a relationship to a party as a utility customer, taxpayer, or premium
payer should disqualify a judge. The test is that a judge should disqualify
himself if the outcome of the proceeding could substantially affect his interest
as a customer of the utility, as a taxpayer, or as a premium payer.
The fourth and final specific ground of disqualification is based on family

relationship. Old Canon 13 states, "A judge shall not act in a controversy

vyhere
a near relative is a party." The Committee considered that "near rela-

tive" is too indefinite and that a relative as a party is only a part of the prob-
lem.
The degree of relationship that will result in disqualification is statutory in

many states, possibly because of the lack of specificity in Canon 13. Twenty
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states set the disqualification at the third degree; eight states specify the

fourth degree; and one state, Michigan, uses the ninth degree. The third

degree of relationship selected hy the Committee automatically disqualifies a

judge if, for example, his nephew or uncle is involved in the proceeding. There

is no automatic disqualification if his first cousin is involved, but the general

Canon 3C(1) standard of "impartiality" might require the disqualification of

the judge if he in fact had a close personal relationship with the cousin. A
"Relationship and Degrees of Kindred" chart is attached as Appendix A.

The disqualification standard was expanded to include not only a relative

within the third degree as a party, but also any relative within the third

degree who is a director or officer of a party, or who is known by a judge to

have a substantial interest in the subject matter or in a party, or who is a

known material witness in the proceeding, or who is a lawyer in the proceed-

ing. As the Commentary to Canon 3C(1) (d) (ii) makes clear, however, the fact

that a relative of a. judge is affiliated with a law firm that is involved in the

proceeding does not automatically disqualify the judge. The Committee felt

that such a broad disqualification is not justified. Of course, either a breach of

the general impartiality test or a judge's knowledge that his lawyer-relative's
interest in the law firm could be substantially affected is a basis for disqualifi-

cation.

The relationship disqualification standard applies in the same manner to a

judge's relatives, to a judge's spouse's relatives, and to the spouses of all the

foregoing relatives. The Committee concluded that to maintain the appearance
of impartiality tlie disqualification standard should encomi)ass all persons
within the third degree of relationship to a judge or his spouse even though
the relationship arises only through marriage.
As has been discussed under Canon 3C(l)(c), supra, subsection 3C(2)

requires a judge to keep currently informed about his own personal and fidu-

ciary financial interests. If he does not, he should be subject to sanctions for

violation of this provision.
On the other hand, a judge is required to make only a "reasonable effort" to

learn of the financial interests of his spouse and minor children residing in his

household. This differentiation in requirements is based on the sensible ix)si-

tion that in order to preserve the appearance of impartiality a judge need not
be forced to demand and obtain the information about the affairs of his spouse
and minor children residing in his household ; he should be required to make
only a reasonable effort to obtain the information. Many factors will be rele-

vant to the determination of "reasonable effort." Did the interest of the spouse
or child come from tlie judge or from another source? Does the spouse or child
know the nature of the interest, or is he or she the beneficiary of a blind
trust? Has the spouse's or child's financial interest been supervised by the
judge in the past, or has the judge not been involved in the handling of the
interest?

The Committee decided that the requirement that a judge make a reasonable
effort to learn of tlie financial interests of his spouse should not apply to the
financial interests of other adult members of his family residing in his house-
hold, or of members of his family who no longer reside in his household.
Canon 3C(1) (d) (iii) provides for disqualification of the judge only if he has
knowledge of the financial interests of those persons. The judge has no duty to
seek the information.

Subsection (3) provides a series of definitions to be used in applying the
Code. Subsection (3) (a) and its Commentary make clear the method of deter-
mining the degree of relationship between a judge and a person whose rela-

tionship with the judge may disqualify the judge. The essence of the test is to
count as one degree each ijer.son in the chain from the judge to the common
ancestor and from the common ancestor to the person who.se relationship
raises the issue. For example, if the issue is raised by the judge's relationship
with X. a son of the judge's father's brother, the counting of degrees would be
as follows :

The judge's father is related in the first degree; his father's father, the
common ancestor, in the second degree; the father's brother, in the third
degree; and the brother's son, X, is related to the judge in the fourth degree.

Subsections (3) (b) and (3) (c) (ii) contain provisions that may profitably be
considered together. The definition of "fiduciary" in (3) (b) provides a precise
statement of one category of a judge's disqualifying financial interests; the
exception in (3)(c)(ii) provides that a judge's interest as an office holder in
an educational, religious, charitable, fraternal, or civic organization is not a
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"financial interest" in securities held by the organization. Considered together,

(3) (b) and (3) (c) (ii) provide the key to understanding the kinds of fiduciary
interests that will cause a judge to be disqualified. They draw a line between
a judge's interests as a fiduciary for a "private" trust or estate and some of

his interests as a fiduciary for what could broadly be considered a public insti-

tution—an educational, religious, charitable, fraternal, or civic organization. If

such an organization is a party in a proceeding before the judge, Canon
3C(1) (d) requires his disqualification. However, the financial interest of such
an organization in securities held by it in a party is not an interest attributa-

ble to the judge that will disqualify him, unless of course in the particular
case the interest and liis connection with it bring into play the broad test of

Canon 3C(1) that "his impartiality might reasonably be questioned." (It

should be pointed out here that Canon 5B(3) precludes a judge from giving
investment advice to such an organization, thereby making his role quite dif-

ferent from the one he has as a private interest fiduciary.) Were it not for the

distinction drawn by the two subsections under discussion, the fiduciary dis-

qualification standard would as a practical matter preclude judges from being
trustees of any type of "public" institution vnth an investment portfolio. As a
matter of policy, the Committee was not willing to do this.

Subsection 3C(3) (c) defines "financial interest" to mean "ownership of a

legal or equitable interest, however small." This definition is part of a care-

fully constructed, cohesive system that sets standards for disqualification of a

judge for economic interest and gives guidance for investments. Not all of a

judge's economic interests are defined as "flaiancial interests." (See the discus-

sion imder Canon 3C(1) (c), supra.) The "financial interest" of a judge that
will disqualify him as his direct legal or equitable ownership interest, no
matter how^ small, in a party or in the subject matter in a proceeding before
him. The Committee was also of the opinion that active participation by a

judge in the affairs of a party should be treated in the same manner as a

judge's having a "financial interest" in that party.
The Committee strongly felt that it should identify certain types of invest-

ments by a judge that would not automatically lead to his disqualification.
The investments authorized in subsection 3C(3)(c)(i) are those available

through regulated investment mechanisms. Ownership of shares in a mutual or
common investment fund requires a judge's disqualification under Canon
3C(1) (c) if the fund is a party to a proceeding before him, but under subsec-
tion (c) (i) a judge's interest in a fmid does not automatically result in his

disqualification simply because the fund holds securities in a party to a
proceeding before him. The judge Ls disqualified, however, if he participates in

the management of the fund. Tlie Committee considered and rejected the use
of a disqualifying percentage figure for holdings by such a fund in a party
befoi-e the court. For example, it was suggested that if the fund in which the

judge has an interest has at least ten percent of its assets invested in a party
before the court, the judge should be disqualified. The percentage test was
rejected on the basis of the practical difficulty in determining at any given
time what investments are held by a fund, and on the basis that the mutual
fund's management, knowingly or unknowingly, could cause an investing
judge's disqualification at any time during a proceeding by an investment in a
party litigant. The indirectness of the interest in a party litigant, the judge's
lack of control over the fimd's investment decisions, the likelihood that the

judge does not know and cannot easily find out at any given time about a
fund's portfolio, and the need for some types of non-disqualifying investments
for judges led the Committee to make the policy decision that investments in
such funds should be available to a judge. The protection against disqualifica-
tion is not absolute. Here, as in all other circumstances, the broad test of
Canon 3C(1). that a judge's "impartiality might reasonably be questioned," is

applicable. In addition, if the judge knows that his fund holds securities in a
party and if the outcome of the proceeding could substantially affect the value
of his interest, subsection 3C(1) (c) requires his disqualification just as it does
for any other known economic interest of his that is not defined as a financial
interest A judge, however, is not required to know, or to make a reasonable
effort to ascertain, what security interests are held by his mutual or common
investment fund, since such security interests are not defined as a judge's
financial interests.

When a judge deposits money in a mutual savings association or takes out a
policy of insurance in a mutual insurance company, he has a technical legal
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interest in the association or company. The Committee was of the opinion that

these technical interests, and other similar ones, should not be a basis for dis-

qualifying a judge even though the association or company is a party to a pro-

ceeding before him, unless the value of his interest could be substantially
affected by the outcome of the proceeding or the broad test of Canon 3C ( 1 ) is

applicable. The same reasoning was applied to a judge's investments in govern-
ment securities when the governmental entity is a party to a proceeding before

the judge. Absent these exceptions, these types of Investments might well be

denied the judge because of the likelihood that these entities would be in his

court often enough to bring Canon 5C (3) into operation.
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In Canon 3C(3) (c) the Committee endeavored to set a standard for eco-
nomic disqualification for indirect and technical interests that assures impar-
tiality and the api>earanee of imi)artialit.v hut at the same time makes avail-
able to a judge some tyi^es of non-disqualifying investments.

Chief Justice Traynor has discussed the policy basis for the Remittal of
Disqualification, section, and its practical operation, and so I shall not discuss
that section.

This concludes my discussion. Thank you for your invitation to appear and
for your kind attention to my remarks.

Professor Thode. Mr. Chairman, I am honored to be invited to

testify on the disqualification standards for members of the judici-

ary. From October 1969, through August 1972, I was the reporter
for the American Bar Association's Special Committee on Standards
of Judicial Conduct, more widely known as the Traynor committee.
The product of that committee, the "Code of Judicial Conduct", was

adopted on August 16, 1972, by unanimous votes of the House of

Delegates of the American Bar Association and it superseded the
old "Canons of judicial ethics" as the American Bar Association's

stat-ement of the standards to which it believes all judges should ad-
here.

I shall discuss the disqualification provisions of the new code, and

give reasons, as I understand them. I of course cannot speak for that

committee, but I will give you my understanding of the reasons for

the particular language in the disqualification section.

I shall also discuss the subsections of canon 3 (c) in the order in

which they appear in the "Code of Judicial Conduct".
Now the disqualification section begins with a general standard

that sets the policy for disqualification, that is,
" a judge should dis-

qualify himself in a proceeding in which his impartiality might rea-

sonably be questioned." The general standard is followed by a series

of four specific disqualification standards that the committee deter-

mined to be of sufficient importance to set forth in detail.

Although the specific standards cover most of the situations in

which disqualification issues will arise, the general standard should
not be overlooked. For example, there is no specific disqualification

provision for impropriet}- or appearance of impropriety, although
canon 2 deals with impropriety in general. Now if the impropriety
or the appearance of impropriety would lead a reasonable person to

question a judge's impartiality in a given case, then the judge should

disqualify himself on the basis of this general provision. That is, his

impartiality can reasonably be questioned because of the impro-
priety.
The old canons of judicial ethics have only two disqualification

provisions and they are old canon 13, where it states that a judge
'should not act in a controversy where a near relative is a party",
and old canon 29, which provides that a judge "should abstain from

performing any judicial act when his personal interests are in-

volved."
The committee fomid these two provisions to be far from satisfac-

toiy, not only for their incompleteness but also for their lack of

guidance in a specific situation.

Subdivision (a) of canon 3(c), that is, "he has a personal bias or

prejudice concerning a party or personal knowledge of disputed evi-

dentiary facts concerning the proceedings" went through several
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formulations in drafting. At one time the language provided for dis-

qualification if a judge "had a fixed belief concerning the merits." It

was intended that a judge disqualify himself if he had made up his

mind on the merits before he heard the case. We were confronted,

however, by an interpretation of many able judges and law profes-

sors that would require a judge to disqualify himself if he had a

fixed belief about the law applicable to a given case. That interpre-

tation was not intended by the committee and so, because of the am-

biguity in that language, the language was changed to its present
form of "personal bias or prejudice" and it has received support for

that language from its former critics.

The committee also concluded that a judge cannot be, or cannot

appear to be impartial if he has pereonal knowledge of evidentiary
facts that are in dispute.

Subsection 3(C) (1) (a) therefore provides for this disqualification

on that basis also.

Canon 3(C) (1) (b) sets the standard for problems that arise most

often for a new judge. A judge should not sit in a proceeding
in which he has been a witness or acted as lawyer. The committee

was of the opinion that he should also disqualify himself in a pro-

ceeding if the lawyer with whom he previously practiced law was a

witness or served as a lawyer concerning the same matter during
such association.

The commentary clarifies the status of the judge who was for-

merly a lawyer in a governmental agency. An agency, for example,
the justice Department, is not fully equated with a private law firm,

in that a former agency lawyer is not considered to have been associ-

ated with all other lawyers in the agency. I might say we started

out by equating the two and, as we went along the committee

decided that that really was taking too hard a line because to say
that all lawyere in the Justice Department or the FCC or any other

agency are to be considered in the same way that you would con-

sider the lawyers in a private law firm, that was just too sweeping a

disqualification and there was no good reason for it.

So the language was changed and the commentary sets up the

modification and the explanation for its application to Government

lawyers. I should say that in the code we used the commentary
sometimes for the purpose of example or explanation of a provision,
but we never added new standards in the commentary.
As the commentary points out, if a former agency lawyer, who is

now a judge, served as a lawyer in the matter of the controversy, he
is disqualified. The judge is disqualified also if his association with

an agency lawyer, who is now before the court, or his association

with the matter in controversy leads to the conclusion that, under
the general standard of canon '3(C) (1), his impartiality might rea-

sonably be questioned. The general standard should be considered

also when a former associate or partner in a private law firm is a

lawyer in the proceeding before a judge. Can the judge's impartial-

ity reasonably be questioned because of the former association ? The

longer the judge is on the bench, the less the likelihood that the gen-
eral standard will require his disqualification because of that former
association.
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Canon 3(C) (1) (c) is a very important provision. It sets the dis-

qualification standard for financial interests. The code provides for a

judge's disqualification if his own personal financial interests are
involved. It also specifies two other types of financial interests that
will result in his disqualification :

1. The interest held by a judge as a family fiduciary. The code
allows a judge to act as a fiduciary for the, estate or person of a

member of his family. The committee felt, however, that the interest

held by the judge as a family fiduciary should disqualify him the
same as his pei^sonal financial interests disqualify him. He should
not have greater leeway in handling economic interests for other's

than for himself. In the committee's opinion, the appearance con-

cerning a lack of impartiality is the same.
2. The interests of a judge's spouse and minor children residing in

his household. Again, the committee felt that the appearance of a
lack of impartiality would be the same whether the interest was that
of a judge or one of the specified family members. The same dis-

qualification standard that is applied when the judge's personal
financial interests are concerned should be applied when the financial

interests of the judge's spouse or minor children are concerned.
There is one significant difference, however, in the standard applied
when a judge's interests, rather than those of his spouse or minor
children, are in issue. Canon 3(C) (2) requires a judge to know what
his pei-sonal and fiducial financial interests are, but he is required to

make only a reasonable effort to learn of the financial interests of
his spouse and minor children residing in his household.

Now, we had many examples in lettere from the judges stating
that a spouse, for example, was a beneficiary of a blind trust. The
judge in that situation did not know what was in that trust and the

spouse didn't know either. I didn't think that he had to pry in and
find out what was in that fund, and the committee agreed.
We had examples of minor children that had trusts that the

father the judge, did not know what was in them. The judge felt in

those circumstances, having the trust set up that waj^ by a grand-
father or some other relative, that he ought not to have to pry into

it when he never had when he was not a judge.
The committee agreed that he ought not to have to demand to

know what is in there. He could just ask and if he didn't find out
that would then be a reasonable effort to find out, but he shouldn't
have to demand to be informed.
One important result of requiring a judge to know about his finan-

cial interests is to preclude the use of a so-called blind trust by a

judge as a means of protecting himself from disqualification or from
the necessity of investing in a manner to minimize the likelihood of
his disqualification. The committee rejected the blind trust concept
for several reasons :

1. The complexity and cost of the blind trust would make it una-
vailable to most judges.

2. There was doubt as to how blind the blind trust would be. The
judge, for example, may be required to sign an income tax return
that reports investment income and capital gains and losses. There
are many other ways in which the blindfold may be removed.
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3. Most important was the doubt that the public and litigants
would believe that the trust was blind. If after the decision the fact

was disclosed that the judge had had a substantial blind trust inter-

est in the winning party in a proceeding before him. The reaction of

the public, it seems to me, if they found out the judge had a

$100,000 interest in the winning party and he said he didn't know he
had that interest, but the result was greatly to his advantage, would
be one of scepticism. It seems to me that a judge ought not be put in

that kind of position with regard to the public. The committee
decided that he must know about his interests so he can thereby dis-

qualify himself rather than using this blind trust.

The committee also considered and rejected the substantial interest

test of the present section 455 title 28 of the U.S. Code. There are

two main reasons why they rejected that substantial interest test.

One was based on the doubt that the substantial interest test, when

applied to a direct economic interest, is constitutionally sound. The
old case of TuTney v. Ohio raises an issue about whether a party gets
due process of law if a judge has any type of direct economic inter-

est in the outcome of a case. The Tumey case did involve a criminal
case in which the judge got part of the amount of the court fees col-

lected from a defendant upon conviction. Now, you could distinguish
that case certainly, from the kind of problems that we are talking
about, but the Supreme Court in the ComTnomvealth Coatings case

certainly applied Tumey much broader when it said that an arbitra-

tor was disqualified because he failed to inform the parties that he
had had financial dealings with one of the parties to the arbitration

proceeding. The Court cited Twmey^ and so it seems to me that

TuTYiey must be interpreted much broader than it has been.

Several States have also taken the position that a judge with any
direct interest must disqualify himself.
A further reason for rejecting the substantial interest test was its

ambiguity. Does "substantial" mean that the judge's financial inter-

est in the party is to be compared to the total of all financial inter-

ests in the party? On such a basis, 100 shares of AT&T stock com-

pared to the total number of shares outstanding might well be
considered insubstantial. But what if the 100 shares represent all of
the judge's assets? Surely this is substantial from the judge's point
of view. Judge George Edwards of the sixth circuit in an article in

the Fordham Law Review in 1969 takes the sound position that
"substantial" must be examined also from the viewpoint of the

judge's assets. On the basis of such a standard, in each case in which
the judge determined his interest to be insubstantial, the judge's
total financial picture would necessarily be relevant and would
become public if his decision were challenged.
Thus, administering the "substantial interest" standard could

result in great uncertainty or an invasion of the personal privacy to

which the committee felt a judge is entitled. The committee felt that

applying that kind of standard would be an invasion of privacy
because if there was a challenge the judge's whole financial picture
would have to be laid out in order to make a determination about
the substantiality of the interest.

The committee also concluded that for the purpose of disqualifica-
tion the economic interests of a judge should be divided into three
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categories. Those categories, and the significance of each in making
the disqualification decision, are as follows :

(1) A direct legal or equitable ownership interest, however small,
in a party to a proceeding disqualifies the judge. Also the committee

defined a relationship as a director, advisor, or other active partici-

pant in the affaire of a party as a direct financial interest that will

disqualify a judge.

(2) A direct legal or equitable ownership interest in the subject
matter in controversy disqualifies a judge. This category becomes

significant in in reTn proceedings.

(3) An interest that could te substantially affected by the decision

in a proceeding before a judge disqualifies him. This category has a

broad sweep. For example, if the decision in a proceeding involving

only one bank will have a substantial effect on the value of stock of

all domestic banks in the jurisdiction in which the court sits, then

the judge is disqualified if he has stock in any domestic bank. Here
the issue is not whether a judge has a substantial interest, but

whether the interest that he has could be substantially affected by a

decision in the proceeding before him. A second example involving
the investments held by a mutual fund in which a judge has an
interest is discussed under canon 3(C)(3)(c)(i).
There are other kinds of interests that fall into this third category.

The judge's interest as a ratepayer to a party involved in proceedings
before him is one example. Examples include a judge as a customer

of a public or private utility company, as a taxpayer, or as a pre-
mium payer to a stock insurance company. A judge may have many
cases with a governmental unit before him to which he is paying
taxes; and he is going to have cases of public or private utilities

coming before him, and he too is paying those bills. He is a customer,
he is a consumer. Being a ratepayer does not involve ownership of a

legal or equitable interest, but the committee concluded that at some

point a relationship to the party as a customer, taxpayer, or premium
payer should disqualify a judge. The test is that a judge should

disqualify himself if the outcome of the proceedings could substan-

tially affect his interests as a customer of the utility, as a taxpayer,
or as a premium payer.

Senator Burdick. May I ask you a question right here? I notice

what you said about mutual funds. There are some special mutual

funds. Now let's assume it is an energy mutual fund and let's

assume that all of the stocks in that fund were interests in power
companies and so forth. In the case before the judge, if it involves

utilities, is that sufficiently separated from the judge, or should he

disqualify himself ?

Professor Thode. I think if the judge is aware of the kinds of

investments, specifically, that that mutual fund has, then he falls

under the disqualification section whereby his impartiality might
reasonably be questioned because he knows of the fund's investment

in a party.
Senator Burdick. But generally speaking, mutual funds do not

disqualify him unless he participates directly ?

Professor Thode. He can not participate as director or advisor

and not be disqualfied, but if he is a general kind of mutual fund
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owner and he does not know from day-to-day or week-to-week the

kinds of interests, that would not disqualify him.

Senator Burdick. But what about some special mutual fund ?

Professor Thode. Certainly under this interpretation it must not

be so narrow that he does know of kinds of investments that it has.

If he knows what the fund's interests are, then the general standard

should apply to him and he would be disqualified. I think a judge
would have to be very careful in investing in these narrow mutual

funds because it seem^s to me they are likely to lead to disqualifica-

tion.

The fourth and final specific ground of disqualification is based on

family relationship. Old canon 13 states that "a judge shall not act

in a controversy where a near relative is a party." Well, the commit-
tee thought that was pretty indefinite. Who is a near relative? So
the present standard sets the disqualification at the third degree. In

doing research for this code we discovered that 20 States set the dis-

qualification at the third degree and 8 States set it at the fourth

degree and one State, Michigan, uses the ninth degree. I doubt that

the judges ever really know whether they are within the ninth

degree. I think only in Utah where we have the marvelous geneal-

ogy records would a person find out whether he is related to another
in the ninth degree. I don't think, as a practical matter, they can

apply that in INlichigan, but it is a statutory provision.
The committee adopted the third degree, but it applies not only to

a relatiA^e within the third degree but to the spouse of a relative

within the third degree. The committee could see no basis for a dis-

tinction between relatives and spouses of relatives. They thought
they both should come under the disqualification standard.

It also applies to include not only a relative within the third

degree as a party, but also any relative within the third degree who
is a director, or officer of a party, or who is known by a judge to

have a substantial interest in the subject matter or in a party, or
who is a known material witness in the proceeding, or who is a

lawyer in the proceeding.
I previously discussed subsection 3(C) (2) which requires a judge

to keep currently informed about his own personal and fiduciary
and financial interests. If he does not, he should be subject to sanc-
tions for violation of that provision.

I have already pointed out how the judge does not have to know
of the financial interests of a spouse and minor children, but only
has to make a reasonable effort to learn of those things. As to other

relatives, the code does not require that a judge make any effort to
find out, if he does not know, that a relative has an interest in the

party or the subject matter, even though it is an interest that could
be substantially affected by his decision.

Knowledge of such an interest would disqualify him, but he
doesn't have to search out the knowledge or make a reasonable effort
to get it. It is only if he knows of this interest of such a relative,
then he must disqualify himself.

Again, it is the appearance of impartiality that controls here, and
that standard was considered important enough that the committee
felt the judge ought to be disqualified if he had that kind of knowl-
edge about a relative's interest.
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Now subsection 3 provides a series of definitions to be used in

applying the code. Subsection (3) (a) and its commentary make clear

the method of determining the degree of relationship between the

judge and a person whose relationship with the judge may disqual-

ify the judge. Now to go into the details of that, we used the civil

law system, and we have spelled out by definition what that means,
and also by example.

Subsections (3) (b) and (3) (c) (ii) contain provisions that may
profitably be considered together. The definition of "fiduciary" in

3(b) provides a precise statement of one category of a judge's dis-

qualifying financial interests. On the other hand, if a judge is an
officeholder in an educational, religious, charitable, fraternal, or civic

organization, that is not a ''financial interest" in securities held by
the organization. Investments of that kind by those types of institu-

tions are not financial interests of a judge that will disqualify him.
The committee decided, as a matter of policy, that if a judge

should be disqualified for those kinds of interests, then the practical

thing to do would be to say he can't be a trustee or fiduciary for any
of those organizations, because almost all of them have some kinds
of investments—or many of them do. It would require such a broad

sweep of disqualification that the committee's decision was that those

kinds of investments, that is, by educational, religious, charitable,

fraternal, or civic organizations, should not disqualify a judge hold-

ing such office.

On the other hand, the code does provide that a judge cannot be
on an investment committee of that kind of institution. So he is not

required to have detailed knowledge about the investments of those
institutions.

As I have already pointed out, subsection 3(C) defines "financial

interest" to mean ownership of a legal or equitable interest, however
small. This definition is part of a carefully constructed cohesive

system that sets standards for disqualification of a judge for eco-

nomic interests and gives guidance for investments.
The committee felt strongly that it should identify certain types

of investments by a judge that would not automatically lead to his

disqualification. The investments authorized in subsection

3(C) (3) (c) are those available through regulated investment mecha-
nisms.

As we have already discussed, Mr. Chairman, generally speaking
the mutual funds and common investment funds are available to a

judge, but there are dangers even there if they are very narrow in

the kinds of investments they make. The judge, of coui-se, is disqual-
ified if that mutual or common investment fund is a party to a suit

before him. He is disqualified if he participates in the management
of that fund. The committee considered and rejected the use of a

disqualifying percentage figure for holdings by such a fund in a

party before the court. The committee decided that really that was
an imworkable system. How does the judge know whether the fimd
has a 10-percent interest today in this particular party? He may
start the suit and tomorrow he would be disqualified. The committee
felt that that was not a sound way to go about establishing a dis-

qualification standard.
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I think it is important concerning any of these investments to

keep in mind that the general standard is always applicable to a

judge if the circumstances are such that it appears that his impar-
tiality might reasonably be questioned.
Now when a judge deposits money in a mutual savings association

or takes out a policy of insurance in a mutual insurance company,
he has a technical legal interest in the association or company. The
committee was of the opinion that the technical interests, and other
similar ones, should not be a basis for disqualifying a judge even

though the association or company is a party to a proceeding before
him. Unless the value of his interests could be substantially affected

by the outcome of the proceeding or the broad test of canon 3(C) (1)
is applicable, he should not be disqualified.
The same reasoning was applied to a judge's investments in Gov-

ernment securities when the Government entity is a party to a pro-
ceeding before the judge. Is his interest one that could be substan-

tially affected by the outcome? Again, as always, the general
standard, "Can his impartiality reasonably be questioned under these
circumstances?" must be answered

In3(C)(3)(c) the committee endeavored to set a standard for eco-
nomic disqualification for indirect and technical interests that
assures impartiality and the appearance of impartiality but at the
same time makes available to a judge some types of nondisquali-
fying investments.

Concluding my discussion, I think I should point out to you that
to my knowledge the following States have adopted the code : Colo-

rado, Massachusetts, New Hampshire, Virginia, West Virginia, and
also the District of Columbia judges have adopted the code. And as

you certainly are aware, the Federal Judicial Conference has
adopted the code.

Now I do not know the specifics of these adoptions. ]\Iy general
impression is that the disqualification section probably was not

changed in any way, but I have not seen their final adoptions, so I
cannot state that with certainty. But the kinds of correspondence I
have had with people who were involved in these adoptions indicates
to me it was in other areas of the code that they might have made
some changes.

This concludes my discussion, Mr. Chairman. Thank you again for
the invitation to appear.

Senator Burdick. Thank you for your contribution this morning.
I have a few questions, and I will be followed by the staff.

You mentioned in your statement that in the old Canons of
Ethics, a disqualification of a judge was required in only two spe-
cific instances, namely, where a party was a near relative to the
judge, and where the judge's personal interests are involved. In this

respect, the old canon and the present language of section 455 of
title 28 are somewhat similar, in that the present statute refers to
"substantial interest" and refere to the judge being "so related" to a

party. Do you agree ?

Professor Thode. Yes, sir.

Senator Burdick. In your statement, you explained the problems
which arise from use of the word "substantial" as a description of
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the amount or character of financial interest which requires disquali-
fication. Isn't it also possible that the word "substantial" as used in

the present form of the Federal statute can cause some problems
where the value of the judge's stock is only $1,000 or $2,000 but the

party before him is someone whose annual income is only $2,000 to

$3,000?
Professor Thode. I think so, sir. I would have to state that he

may have an insubstantial interest, but if it is as much or more than
the value of the litigation before him, it seems to me to create real

problems.
Senator Burdick. You say that the result of the requirement that

a judge knows of his financial interest, the result is to preclude the
use of a blind trust. Since a blind trust is precluded, to what extent
do the canons in the new Code of Ethics permit a judge to have and
to hold financial investments, and to what extent does the language
in canon 5(C) (1) of the Code of Ethics bear upon this question?

Professor Thode. Certainly the judge has to be very careful in the
kinds of investments that he makes. He may invest in mutual funds,
government securities, and other kinds of investments, hopefully, in

companies that are not likely to come before his court.

5(C)(1) deals with the problem of the judge actively being in-

volved in businesses, as manager, director, operator, employee, and
so on. It seems to me it is closely tied in with this same idea that we
are talking about, that is the judge must be very careful in his in-

vestments, but he also must be very careful in not getting into busi-

ness himself or otherwise being involved in business activities.

There is a great danger in the judge being involved in business ac-

tivities, because the natural feeling of "well if I do business with the

judge, I may get a break, or at least not be worse off than before,
but if I don't do business with him he is going to hold it against
me." That is just a terrible situation that litigants and parties
should not be put into.

Senator Burdick. As I understand your testimony, the ABA com-
mittee which drafted the new Code of Ethics gave consideration to

the possibility of writing into the code a fixed percentage of owner-

ship in a corporation or in a mutual fund which would determine
the grounds of disqualification. Would you explain again why such a
fixed percentage is not workable ?

Professor Thode. There were several drawbacks to the fixed per-

centage. I suppose the most significant one was the practical diffi-

culty in determining at any given time what investments are held by
a fund. If there is a party before a judge and his fund has some
kind of investment in it, he needs to know today whether that fund
has a 10-percent interest or whatever the fixed jDercentage is, and
that may be very difficult to find out. Even if he finds out that it is

less than 10 percent, the fund managers may change that tomorrow
and might increase it. He may find it is only 5 percent today and he
can sit in the case, and yet tomorrow, while he is trying the case, the
fund managers buy more and it is now 15 percent. He would be dis-

qualified.
So the danger of allowing fund managers, either intentionally or

unintentionally, to be able to affect the judge's disqualification,
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which the committee found to be undesirable, plus the difficulty of

finding out about the funds, led to the rejection of a percentage test.

Senator Buedtck. I understand completely what you say. As a

matter of fact I have a small interest in a fund and, so help me, I

don't even know what they own.
Professor Thode. That is the situation with most, I am sure.

Senator Burdick. But when you get into the special funds, you
have a little different problem ?

Professor Thode. Yes, sir.

Senator Burdick. Am I correct in understanding that the third

degree of relationship which compels disqualification is computed
whether that relationship is either by blood or by marriage?

Professor Thode. Yes, the method of computation is that you
trace back to the common ancestor, for example, if you are talking
about a first cousin who is a lawyer in the case. In that case, is the

judge disqualified? Well, you trace back to the common ancestor,
who is the grandfather. The judge's father would be number 1, the

grandfather number 2, the brother of the judge's father would be

number 3, the cousin is number 4. The judge would not be automati-

cally disqualified because he is not within the third degree, but you
still have the general question of whether the judge was very close

to his cousin. Did they grow up together? Is there a general appear-
ance here of lack of impartiality because of this relationship ?

The judge never gets away from that standard. It is always with
him even if there are no others available.

Senator Burdick. Are you familiar with the fact that the Judicial

Conference of the United States, in a meeting in April of 1973
where it adopted the new Code of Judicial Conduct approved by the

American Bar Association as being applicable to all Federal judges,
stated in its resolution adopting the code that the provisions of the

code would not abrogate or modify any statutes "which are consid-

ered to be more restrictive than the provisions of the ABA code" ?

Professor Thode. Yes, sir.

Senator Burdick. In j'^our opinion, is the present language of sec-

tion 455 of title 28 "more restrictive" or is it less restrictive than the

provisions of the new Code of Judicial Conduct as adopted by the

ABA?
Professor Thode. In my opinion it is less restrictive.

Senator Burdick. Do you agree that it is desirable that the provi-
sions of the Federal statute relating to disqualification should con-
form as near as possible to the requirements of the Canons of Judi-
cial Conduct, particularly as they relate to the subject of

disqualification of a judge?
Professor Thode. I think that is very desirable.

Senator Burdick. I assume you had an opportunity to become fa-

miliar with the provisions of the bill S.1064. Do you see any funda-
mental reason why the Federal rule pertaining to the waiver of dis-

qualification should not be more restrictive than is permitted by
paragraph D of canon 3 in the ABA code?

Professor Thode. I think that is primarily a function of how
many judges you have, and the administrative time and costs that
are involved in moving judges around as the disqualification waiver
becomes narrower and narrower. Personally, I think your provision
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is narrower than the code, and that means it is likely that there will

be more judges shipped around, but it seems to me if the system can
stand it, it is probably a desirable thing to narrow the waiver provi-
sion.

Senator Bukdick. The waiver is provided in the code only in two
instances ?

Professor Thode. Yes sir.

Senator Burdick. For the relationship and ownership interests?

Professor Thode. That is right, and my judgment is that the issue

that presents waiver most often—and I think this would be true of
Federal judges as well as State judges

—is the financial interest. Sec-

ondly, I think the next issue is the relationship interest.

The other bases for disqualification are not presented as often, and
so the waiver problem is presented less often in those contexts.

Senator Burdick. You are aware that the bill doesn't provide for

such waivers ?

Professor Thode. Yes.

Senator Burdick. Do you want to speak as to that ?

Professor Thode. It seems to me that with regard to the waiver, I
think I am probably a little bit disturbed by the fact that the

grounds on which the present bill alloAvs waiver are the ones that
under the code cannot be waived. It seems to me the situation has
been turned around here. The waiver grounds in the bill are very
narrow. I don't have any strong feeling that if a party wants to

waive, or is willing to waive, what appeal's to be some general ap-
pearance of lack of impartiality, than I have no strong feeling that

he should not be able to do it.

I think the committee's feeling was that there is a public interest

here and it may be broader than the parties' interest. Even though
the parties ai-e willing to say "Yes, the judge is impartial" even

though there are these appearances that might make it otherwise, I

think the committee's feeling was, "Will the public see it that way
even if the parties are willing?" I think that is why the committee
set its standard the way it did.

Senator Burdick. S. 1064 proposes that the effect of prior service

as a Government lawyer be expressly set forth as a ground of dis-

qualification of a Federal judge. I would be interested in your com-
ments upon this problem, and your opinion about the choice of lan-

guage set forth in subparagraph three of the bill.

Professor Thode. Well, lines 9 to 11 seem to me to be completely
consistent with the code. They have given me no difficulty at all.

Lines 12 and 13 cause me concern, but with the suggested amend-
ment concerning the merits of the particular case in controversy, it

seems to me to be more acceptable. I think the only danger is in the

ambiguity that you talked about with Chief Justice Traynor,
namely, is it subject to improper construction? Is it likely to raise

an issue of an attempt to disqualify a judge, or a judge disqualify-

ing himself, because he has a fixed belief or a fixed opinion about
the general law rather than about how it applies to the particular
case?

Your suggested language helps that problem and, if it is con-
strued that way. it appears to me that it is perfectly consistent with
the Code of Judicial Conduct. The problem we ran into is the dan-
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ger of an ambiguity there that would require, or allow, some persons
to contend that a judge ought to disqualify himself because he has a

fixed belief about constitutional principles, for example. You must
somehow avoid that ambiguity, and by your proposed change you
have helped to clear up the doubt in my mind about the situation

where a judge's impartiality might reasonably be questioned because

he has stated his opinion on some broad principle of law. So if you
can clear that up

Senator Burdick. Our staff has some questions now.
Mr. Westphal. Professor Thode, the general standard or so called

catch-all requirement of disqualification where his impartiality

might reasonably be questioned, and a requirement that in certain

circumstances he should disqualify himself, would you agree that the

expression of that general standard coupled with the specific bases

of disqualification, has or should have the effects of eliminating this

duty to sit concept ?

Professor Thode. Yes
;
I think that has been done away with, and

we have instead the general proposition which is that he should not
sit if his impartiality might reasonably be questioned.
Mr. Westphal. Now, on that point, is there any difference in your

mind between the language of the canon, which says that a judge
"should disqualify himself" and the language of S.1064 which says
"he shall disqualify himself"? Is there any material difference in

your mind between whether the word "shall" is used or whether the

word "should" is used ?

Professor Thode. No; I see both of them as mandatory and it cer-

tainly was the intent of the committee when they drafted the code,
even though they used "should", that that was a mandatory stand-

ard. In the preface to the code they state that all of the standards,
unless it is specifically indicated that they are not mandatory, are

mandatory standards.
Mr. Westphal. One other point I would like a little discussion on

so we can get it into the legislative history here.

Canon 2 of the new Code of Judicial Conduct is one which covers
a requirement that a judge should avoid impropriety and the ap-
pearance of impropriety in all of his actions. Now quite obviously,
your committee in drafting canon 3(C) relating to the disqualifica-

tion, chose not to use the term "appearance" or the term "impro-
priety" as being a specific or even a general ground of disqualifica-
tion. Isn't that true ?

Professor Thode. That is correct.

Mr. Westphal. All right. I think your general written statement

you have submitted to the subcommittee covers this point, but I
think it is important that it be clarified. Under what circumstances,
or to what extent is impropriety or an appearance of impropriety a

possible ground for disqualification ?

Professor Thode. Well, it seems to me it is only when the impro-
priety or the appearance of impropriety is the kind that would lead
a reasonable person to question the judge's impartiality in the par-
ticular case. Not all kinds of improprieties are included in that, just
those that have an impact on this particular case so that a judge
might reasonable be thought not to be impartial.
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Mr, Westphal. So in effect what the ABA committee has done,
they have adopted a standard of avoidance of impropriety or ap-
pearance of impropriety as a general standard to guide the conduct
of a judge in any of his activities on or off' the bench?

Professor Thode. That is correct, i^nd he could be censored or
otherwise brought to task for violation of that, even though it would
be a violation that would not require his disqualification in a partic-
ular case.

Mr. Westphal. Now then, I take it that it is not the intention of
the ABA committee—and I don't think it would be the intention of

Congress should it enact this legislation
—to bar a judge from mak-

ing any financial investments of any kind ?

Professor Thode. Oh no.

Mr. Westphal. That is not the intention?

Professor Thode. No, the committee recognized that the judge has

problems in terms of his financial investments, and has tried to work
out ways to give him some guidelines on what he could invest in, but

certainly it had no intent to bar his investments.
INIr. Westphal. The first suggestion that the new "Code of Judi-

cial Conduct" makes to the judge is in this canon 5(C) subpara-
graph 3 that the chairman has referred to in which it says," a judge
should manage his investments and other financial interests to

minimize the number of cases in which he is disqualified."
Now I think the situation is one that you can give an example

similar to this one.

I originally come from Minnesota. The Northern States Power
Co. is a big utility up there. If the judge sitting there decides he
should own some public utility stock, all the canon says in effect is,

well, you shouldn't buy Northern States Power stock.

Professor Thode. That is right. He had better buy Utah Power
and Light.
Mr. Westphal. He could buy Utah Power and Light or some-

thing of that kind because the Utah Power and Light isn't apt to

become a party in any proceeding in front of him. And notwith-

standing that, if the judge does pick up a few shares of Northern
States Power stock and then Northern State Power becomes a party
in a proceeding in front of him, then he has no choice but to dis-

qualify himself and have another judge, who does not own any
Northern States Power Co. stock, try that case.

Professor Thode. That is correct. He also has a second duty. He
must reexamine his portfolio, and if he decides that it is likely that
he is going to have several of these cases, then he has an obligation
to get rid of that stock.

Mr. Westphal. Now on the matter of the waiver, under the
waiver provision of S. 1064, which is subsection (e) on page 4, lines

15 through 20, waiver is permitted where the disqualification is

based upon the general standard of "impartiality being reasonably
in question." Now that waiver under the general catch all disqualifi-
cation is not permitted under the ABA ?

Professor Thode. That is correct.

Mr. Westphal. You previously gave the example of a cousin in

the fourth degree. Disqualification for the fourth degree wouldn't be

expressly or specifically required by the third degree requirement ?
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Professor Thode. That is correct.

Mr. Westphal. And you pointed out that waiver might be re-

quired depending upon how close the judge was to his fourth degree
relative ?

Professor Thode. Right.
Mr. Westphal. Now under the bill which is before the subcom-

mittee, in that particular situation the judge, if his cousin was not

close to him, he might well say to counsel that "well, this party or

this attorney that is in this case is a distant cousin of mine and I am
stating here on the record that we were not as close as brothers. I

haven't seen him in 30 years. I searched my conscience and I don't

think it will have any effect on my impartiality in this case, but I

am disclosing it on the record."

Now under that circumstance under the bill S.1064 a waiver would
be permitted ?

Professor Thode. That is correct.

Mr. Westphal. And under the canons of the ABA a waiver

would not be ?

Professor Thode. Correct, but he could sit unless he decided that

his impartiality might reasonably be questioned under those circum-

stances.

]Mr. Westphal. But it seems to me that there is such a variety of

circumstances that might be questioned under the general standard
of disqualification that there may be some advantage to permit
waiver under those circumstances, because it does not say to the

judge that you must resolve this thing in isolation and at your own
peril as to whether these circumstances might reasonably give rise to

a question about your impartiality. The system set forth in the bill

says that when you get one of these situations that might be rather

close, rather than you having to decide at your own peril, disclose it

on thie record to counsel and if they want to waive it, then fine.

Pi-ofessor Thode. I think there is certainly a rational basis for

that. I was thinking yesterday of a different kind of circumstance.

Perhaps the judge's father was an officer in a party 10 years ago,
but he was kicked out in a stockholder's revolution or something.
This doesn't fit any of the general provisions. But might a judge
reasonably appear to no longer be impartial because his father was
kicked out as an officer 10 years ago ?

Well, under the code, if the answer to that was yes, he would have
to be disqualified. Under the proposed bill here, he might not be.

Mr. Westphal. I think this is one of the questions that enters into

a determination of policy that must be set by Congress. One of the

questions Congress must consider in setting that policy is to what
extent can the Congress, by making the basis for disqualification so

specific, to what extent in permitting or not permitting waiver can

Congress set up a system which offere as much protection as possible
to a judge so that he doesn't get caught on the horns of a dilemma
where he must risk possible censure, public or otherwise, because of

a dexiision he might make on whether he should disqualify himself
or not. I think this is one of the things that should be considered.

Professor Thode. That is certainly true. It seems to me Congress
may very well be in a position to do a much more thorough job here

than many States may do because the States may be more strained
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financially and feel that they cannot have a broad kind of disquali-

fication, and therefore they must allow the parties to waive as an al-

ternative to waiting 6 months for another judge to show up.
Mr. Westphal. I have no further questions.
Senator Burdick. Thank you very much for your testimony.
Professor Thode. Thank you, Senator. I appreciate appearing.
Senator Burdick. Our next witness is Mr. Jolin P. Frank, attor-

ney, Phoenix, Ariz.

Good to see you again Mr. Frank.

STATEMENT OF JOHN P. FRANK, ATTORNEY, PHOENIX, ARIZ.

Mr. Frank. Thank you, Senator.

Senator, I have submitted a statement, which you have, and I

would also have caused to be submitted my most recent article on
this subject. It is in the current ''''Utah Law Review'^'' which is the

symposium which has all of the authors in the United States espe-

cially interested in this.

I assume if I may, Mr. Westphal, that you have received it?

Mr. Westphal. Yes.
Mr. Frank. I ask leave, then, if I may, in the interests of saving

time, to simply mention two or three high spots of my statement, be-

cause you have other witnesses, and then offer for inclusion in the

record the statement and the Utah piece, which is very short, as you
can see.

Senator Burdick. Without objection your statement will be re-

ceived for the record and the law review article, for the file.

[The statement of John P. Frank in full follows :]

Statement of John P. Feank

My name is John P. Frank and I am a practicing lawyer and member of the
firm of Lewis and Roca in Phoenix, Arizonia. To avoid repetition, I attach as
an exhibit to this report an identifying footnote and a bibliography of my work
in the field of disqualification as it appeared in my most recent article on dis-

qualification of judges, 3 Utah Law Review 377 (1972). Since that article

covers much of this testimony, I submit a copy with this Statement.

By virtue of my general acquaintance with this subject, 1 was called upon
by Senator Eastland to appear as an expert witness to advise the Judiciary
Committee in connection with the nominaton of Justice Clement Haynswortli
at the United States Supreme Court. Senator Bayh and I appeared together
before the Traynor Committee of the American Bar Association at its 1971

meeting in St. Louis on this subject. I also appeared before this Subcommittee
on a draft of legislation on this subject. Senator Bayh's S1886, on July 14,

1971.

The general thrust of all of the discussion of recent years is that §455 as it

stands, the present federal disqualification statute, is wholly inadequate to the
needs of our time. It needs a complete rewrite. The matter is important
because it goes to the character and reputation for integrity of the federal

judiciary.
What is needed is a solution and not any particular form of words. There

are various ways of handling this problem. I was permitted to join with Sena-
tor Bayh in the drafting of his earlier proposal. I published a proposed draft
of my own in the Utah article just referred to. Senator Rollings of South Car-
olina has given very close thought to this subject, and proposed a draft which
has great merit. The Traynor Committee has made its own recommendations,
and these have now been adopted as the Canon for the American Bar Associa-
tion. They have in turn been approved by the Federal Judicial Conference. We
need a statute to complete the job.
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The matter has had the most scrupulous thought, and we have reached the

occasion on which it is time to be done. In my view, we should not stand on a

particular form of words, but we should achieve these two goals :

1. Our federal disqualification statute ought to be in conformity with eon-

temporary practice and contemporary ethical standards, taking into account the

greater number of federal judges now available than when the Act was origi-

nally passed. We can, in terms of plain manpower, afford to weigh the balance

a little more heavily in the direction of care to avoid appearances which might
have been borne at an earlier stage of our history when there was less man-

power to do work which had to be done.

2. We should try to keep the federal statute as nearly in accord as possible

with the recommendations already adopted by virtue of the work of the Tray-
nor Committee. That Committee was distinguished beyond most committees, its

work has been widely praised and ratified, and we must not put a federal

judge into the position of having to chose which he shall obey, the federal

statute or the ABA Canons. We may, if we wish, make the federal statute

more strict than the ABA Canons; but under no circmnsttnces should we
make it less strict. Maximum uniformity is desirable.

In my 1971 appearance, I did generally lay out the standards, principles, and

problems in this area. I incorporate that testimony by reference and confine

myself now to comments on the particular bill before the Committee. In the

discussion in the following paragraphs, the numbers below refer to those in

the bill.

^455 {a). This provision, which provides that the judge shall disqualify

where his "impartiality might reasonably be questioned," I understand to be

the adoption of the so-called "appearance of impropriety test' 'as stated by the

United States Supreme Court in Commonwealth Coatmgs Corp. v. Continental

Casualty Co., 393 U.S. 145 (1968). This standard was expressly endorsed by
Justice Blackmun in the course of his confirmation hearings before the Senate

Judiciary Committee and it follows exactly the parallel provision of the ABA
Canons. It eliminates the so-called "duty to sit" rule of Edwards v. United

, States, 334 F.2d 360 (5th Cir. 1964) and numerous other cases collected in note
'

9 of my Utah article, instead giving judges a reasonable latitude to disqualify

where an appearance of vmfaimess may reasonably exist if they sit.

§455(& )(-?). This provision on personal bias or prejudice accords with the

ABA Canon, and accords with the tradition on this subject. The provision is

not as progressive as I personally would have wished since it does not reach

possible bias or prejudice on an issue, but only on parties ;
but I would leave

an accomplishment alone and accept it.

§^55(6) (2). This provision bars the judge if, put generally, he had been
involved in the matter in his private practice. The provision is traditional, it

accords with the ABA Canon, and is readily workable. It covers the situation,

essentially, in which either the judge when he was a lawyer was involved in

the matter or the situation in which the matter was in his own office when he
left it to take the judgeship, whether he had something to do with it or not;
and it also includes any activity as a material witness.

%455(b) (3). The ABA Canons cover the previous involvement of the lawyer
in the manner in controversy without making a distinction between his

involvement in a private law oflSce or in a government agency. This is left to a

comment in the government agency situation. It has seemed to the draftsmen
of S1064, particularly in the light of the problems raised in Justice Rehnqu-
ist's opinion in Laird v. Tatum, 93 S.Ct. 7 (1973) that it would be better to

divide the private and public practice provisions. Hence the Subsection (2) to

which I have just commented is restricted to private practice and a new provi-
sion (3) is added to cover public employment as an attorney.

In Laird, a case involving the problem of whether Justice Rehnquist needed
to disqualify in a certain matter because of his involvement in problems con-

cerning the same subject matter in the Department of Justice, Justice Rehnqu-
ist concluded that he should not disqualify. He generously quoted extensively
from certain writings of my own in coming to his conclusion, and I believe
him to be wholly correct in the conclusions under the law as it has existed.

The new (3) covers the realities of government nractiee. It disqualifies the

judge who may have been involved in the particular matter "as counsel,
advisor or material witness" and it also disqualifies the judge who, whether he
was in the particular matter or not, may have "expressed an opinion concern-

ing the merits of the controversy" which is in the i>articular case.



115

I must acknowledge that I find this language ambiguous and that I do not
know whether it is intended to reach the "the controversy" in the general
sense of the broad merits of the legal issue or whether it means "the contro-

versy" in the sense of the particular controversy ^ith the particular individual

involved in the case. For example, an Attorney General may have expressed an
opinion that the Selective Service Act is constitutional, and I do not suppose
that it is meant to disqualify him from all Selective Service disputes which
may arise thereafter. On the other hand, if he has expressed an opinion as to

whether the Act is or is not being properly applied in respect to a particular
draftee, then it seems clear that the new statute would exclude him from a

case involving that draftee and I would like to believe that this is what is

intended by the section. In any case, the section does not bar the judge who
has been in a government agency merely because others in the agency may
have been dealing with the particular subject matter so long as he had noth-

ing whatsoever to do with it.

§.^55(6) (4). This provision has to do with the financial interest in the
matter and must be read in conjunction with the later definition which pro-
vides that a financial interest reaches the ownership of "a legal or equitable
interest, however small" and also reaches a relationship as the director,
advisor or other active participant in the affairs of a company.

This is the most important provision in the new law and is essentially the
same as the ABA Canons. It eliminates all questions of whether the interests

of the judge are more or less and rids the law of the limitation requiring dis-

qualification only in cases of the "substantial interest" which came into the
federal statute in 1948. No one has ever published and I have never been able
to find out why that clause was added in 1948 and I am compelled to i^gard it

as an accident and an extremely vmfortimate one at that. That qualification
was out of accord with the practice at the time it was put into the law, has
created severe trouble, cost and injustice since, and we are well if belatedly
rid of it. I have covered that subject thoroughly at pages 381 to 385 of the
Utah article which I import by reference.
As I construe the section, if the interests of the judge as a creditor, debtor

or supplier of a party will in any way be affected by the case, then he must
disqualify. Otherwise, he should not do so. Under the statute, a judge with an
interest in the third party which in turn has business relations to a party to
the case is not disqualified for interest unless the case directly affects the
third party. A contrary rule would lead to impossible consequences. The new
Canon and the proposed statute give us a good practical solution of an age-old
problem.

§455(&) (5). This section covers the types of disqualification commonly
grouped under the classification of "relationship." It follows the Canons and
presents no new problems.

§455 (c). This provision requires the judge to be informed about his own per-
sonal financial interests and calls upon him to make a reasonable effort to
know about those of the relations who might, by virtue of their holdings,
cause him to be disqualified. There are highly practical problems here. Some
people hold a wide number of stocks, or maintain portfolios in which there

may be considerable turnover. There exists the possibility of disqualification in

fact where the judge does not know that he has a particular investment. I

read this provLsion to be virtually a requirement tliat those judges who have
extremely dispersed holdings must make an effort to consolidate them ; they
will not be excused for failing to know what they have. On the other hand,
they clearly cannot as well know of varying investments of relatives, and here
all that is required is "a reasonable effort."

§455{d). This section includes a series of definitions which I have used inso-
far as it is useful in tlie earlier discussion.

§.^55 (e). This section deals with the problem of waiver. There are those who
believe that there should be no waiver of disqualification; I have been one of
them. The practicalities of life are that waiver can be a kind of a velvet

blackjack in which the lawyer who is going to apj^ear before the same judge
at another time in another ease really has very little choice. On the other
hand, there is also the feeling of those from the areas in which other judges
are not available that waiver should be allowed. The ABA has reached a prac-
tical solution i)ermitting waiver where the parties agree in writing, outside the
presence of the judge, that the relationship is immaterial or the financial
interest is insubstantial ; and the ABA Canons further provide that such an
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agreement must be signed not merely by the lawyers but by the parties, this

giving maximum protection to the lawyer, for it will never be known whether
it was the lawyer or the party who drew the line.

The statute applies a stricter standard than the ABA Canons in this regard.

Waiver is permitted in the cases in which the disqualification arises only

because of a reasonable question about impartiality, and this after full disclo-

sure. There may be no waiver if the judge is disqualified for interests, rela-

tionship, or bias.

This seems to me a practical solution.

Please permit me to conclude on a note of personal appreciation. I have been

involved with this subject matter for more than 25 years, and it interests me
enough to bestir myself to write occasionally or to speak on it. I can do so in

the circumstances of the relatively pressure-less life of an attorney and writer.

For United States Senators to pay close i^ersonal attention to such a matter is

another thing. On the scale of war, peace, taxes, the air, the land, the sea, and
all the other major concern of Senators of the United States, disqualification

of judges has to be a comparatively minor concern. Yet because it goes to

character and integrity and fairness in the appearance of fairness, it does

have an importance of its ovra.

In these circumsttnces, as a member of the Bar, I express personal grati-

tude to Senator Bayh. Senator Hollings, and Senator Burdick, each of whom,
to my own knowledge, have spent extended time personally, and not merely
through staff, on the details of this matter. I believe that Chief Justice Tray-
nor and the members and staff of his Committee will acknowledge that this

Senate Committee and the Senators I have named have made a contribution to

the formulation of the ABA Canons and the Congress can well complete the

job by carrying these reforms into law.

Mr. Frank. If I may, what I would like to do is just extemporize
a little, because you are going to get a high degree of repetition, and
we must avoid that.

Wliat happened, Senator, you of course are familiar with, but I

would like this to be in the record.

This is an extraordinary case of a highly technical piece of legis-
lation which has taken the attention directly and personally of the

members of this body. One might suppose that this kind of thing
might go off on simply a staff basis to be resolved, but it hasn't. The
fact is that since the concern over the matter has arisen over the

past few yeai-s, you personally and Senator Bayh and Senator Holl-

ings in particular have given a great deal of personal attention to it.

After the incidents of a few years ago. Senator Bayh asked me to

prepare, and I did, a draft bill which he revised and introduced,
which is the immediate predecessor of this one. Senator Hollings at

the same time introduced a bill and then Senator Bayh. Senator

Hollings and I had extended discussions on the subject. Following
that, the Chief Justice of the United States was also very concerned
and caused the Traynor committee to be established to deal with the
whole broad subject of which this is a relatively small part.

Senator Bayh and I went to St. Louis together and presented the
views which had emerged among the Senators on the basis of much
discussion here to the Traynor committee. The Traynor committee

gave us abundant time for presentation and Professor Thode then

gave the closest attention to the suggestions emanating from here.

The result is that this canon 3(C), the section which we are talking
about now, codified in this bill, essentially contains as much as in

fairness it should. The basic ideas which emerged came not from
staff members but from Senators in this body because of their great
concern not with the mechanical details, but with the integrity of
the judicial system of the United States.
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In consequence, I would say emphatically we have been given by
Chief Justice Traynor, Professor Thode and the others all of the
consideration possibly useful for this point of view. Our suggestions
as originally made are contained in a copy of a suggested bill, which
is attached to my article. The suggestions contained therein are in

somewhat different words but fundamentally contain all of the rec-

ommendations of Chief Justice Traynor. We have achieved a meet-

ing of the minds among earnest people concerned with this matter
wliich surely must be rare in the history of legislation.

Now, Senator, we need this bill badly. We really do because the

present law invites confusion. The best thing that has been said on
this subject was one sentence by Mr, Justice Blackmun when he was
before the full committee on his confirmation hearing. He said, deal-

ing with the subject of disqualification
—and I might add at a point

at which he was repudiating previous practices of his own—he said
in substance that we are dealing with an area in which times have

changed. And indeed they have. And those changes are contained,
Senator, in your bill, and they are contained in the work wliich the

good Chief Justice Traynor and his group have given us.

The bill is a dandy and I hope it can be adopted promptly. It has
had 3 years of consideration now and it is time to bring to the the

wrap up and get done with it. I hope that the report- can reflect in

some way the facts so that it is clear in the record of the involve-
ment of Senators Bayh and Hollings and their contributions here. I

assume that you and your brothei"S, in some fashion suitable among
Senators, without small talk from witnesses, will settle that among
yourselves.

Moving now to the details, I adopt entirely the view of Professor
Thode on the impropriety matter. ^Tiat I meant to say in my state-

ment was precisely what he said in response to the questions he was
asked. I hope I have done so also. I cleared that portion of my
remarks with Chief Justice Traynor and we are totally in agreement
too.

The basic value here I think is to get a bill as nearly as possible
identical with the recommendations of the Traynor committee. This
is not a matter of deference to Chief Justice Traynor at all but
because it is completely unfair to leave the judges of this country in

the possible position of being wipsawed between materially different

standards.
Insofar as your bill faintly deviates from the Traynor committee

report, they are good deviations. Your addition about the problem
about Government lawyers is a very unique problem and it is a very
good suggestion and I am glad to hear it.

Insofar as you deviated a little on the waiver, your suggestions fit

better with the Federal system. I am well aware from my discus-

sions with members of the Traynor committee of the fact they had
to take into account State problems and rural areas to a greater
extent than you do. I think what has been proposed in your biU is

an excellent compromise of that troublesome problem.
Beyond that, Senator, I have spoken in a teclmical way in this

memorandum and I would like to say merely, if you can accept this

without its appearing improper, that I am very grateful for these

hearings. I personally worked on this subject, I suppose more than
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anybody else in the United States, because it struck me as interesting
more than 25 years ago. I suppose most of the articles in the field

are mine. I would like simply to say that I think it is a great contri-

bution that Senators personally have been willing to give of their

time to this apparently minor element of the law. We are all trying
to build an edifice of integrity in which we can take pride in our

legal system so that there will be justice for our people. And permit
me to say, sir, with gratitude on behalf of whatever segment of the

Bar I may be said to represent, that you have done it and it is a fine

thing and I hope it moves through this session of Congress without
further delay.

If there are questions, I would like to deal with them, but beyond
that I would like to stand on my statement as made.

Senator Btjrdick. I want to say for the record first of all that I

want to acknowledge the tremendous help you have given this com-

mittee, not only with the work you have done with Senator Bayh,
but the work you have done with the committee. You have done a

yeoman's service.

In my opening statement I also recognized the contribution that

both Senator Bayh and Senator Hollings gave to this. Again, we
want to give them all of the credit we can. This is not my bill. This
is a composite of bills, taken from Senators like Senators Bayh and

Hollings.
Do I understand in your testimony that the bill in its present

form, except where you referred to some minor differences between
the committee and the ABA, that the bill in its present form is sat-

isfactory to you?
Mr. Frank. Senator, the only suggestion that I raised in my state-

ment was the phrase dealing with Government attorneys about deal-

ing with the matter in controversy and so on. If you can remember
that passage, at page 2, section 3, lines 9 through 13. I pointed out
in my statement that the phrase "or expressed an opinion concerning
the merits of the controverey" is a little ambiguous and Mr. West-

phal, in response to my written statement I believe, has already pre-

pared a brief amendment to improve that. Professor Thode spoke to

that amendment, if I heard him correctly, a few minutes ago. With
that minor improvement, I don't see anything else worth changing
here.

Senator Burdick. You would add the words on page 2 of the bill,

line 13, the words, reading as follows "or expressed an opinion con-

cerning the merits of the particular case in controversy" ?

Mr. Frank. Yes; and I think that would be helpful. I would like

to expand on that a little if I may.
We cannot overlook the fact, Senator, that you are dealing with a

multitiered system and what Professor Thode said a moment ago is

terribly important. We have more judges now. I have emphasized
this too. We can afford a more generous standard of disqualification
than might have been the case 50 years ago or at some earlier time.

The one place for whicli that is not true is in the U.S. Supreme
Court where there is no way of getting substitution. Now that is an
isolated problem and it shouldn't be allowed to control the whole
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system, but what I anticipate will happen as a byproduct of the sug-

gested amendment is that this will restrict subsection 3 to expres-
sions on the particular case and essentially on the merits of that

case. And that is livable for the Supreme Court. If a Supreme Court

Justice, who is an attorney general, has spoken to the merits of a

particular case, he really ought to be off without a doubt.

On the other hand, this must be read in conjunction with the more

generous language of "impartiality might reasonably be questioned".
That remains in the bill as it was.

I assume that district judges and court of appeals judges will be

able to construe section 3 more generously than Supreme Court Jus-

tices may, because they will read it in conjunction with lines 6, 7

and 8 on the first page.
By putting these together, it may be that someone who is an

assistant attorney general and becomes a district judge in a big city
where there are plently of other district judges, may be able to dis-

qualify himself a little more liberally than a Supreme Court Justice.

The Supreme Court Justice must concern himself with whether he

may break a quorum and paralyze the country, because sometimes

you couldn't get any decisions if a rule of excessive rigidity is used.

Adopting this will give us a system that we can live with at the

Supreme Court level. The amendment will still permit liberal dis-

qualifications where there are enough judges to provide for that

greater liberality because it is, after all, part of the whole bill and
the other standards remain.

Senator Burdick. If we miderstand each other correctly now, with
those additional words, the bill is all right?
Mr. Fraxk. I hope you pass it and do it right away because we

are in conflict now with the ABA standards.

Senator Burdick. You have the assurance of the subcommittee we
will try.
Mr. Westphal. Just one brief point to clarify the record. On page

3 of your prepared statement you discuss section 455(a) and you
make a statement that you miderstand section 455(a) to be the adop-
tion of the so-called appearance of impropriety test. I think you
previously stated that you modified that statement by adopting what
Professor Thode has briefly said on this same point ?

JSIr. Frank. If you will allow just one wiggle from an old friend,
Mr. Westphal, I don't modify but I do clarify. And I do because I

know that Senator Bayh has felt strongly about this and he wants
this concept, but I believe that what I have tried to say here is

exactly what Professor Thode has said. In other words, I believe we
are at one. Chief Justice Traynor's statement and Professor Thode's

statement have simply said better than I have what I have said here.

I construe my language to be exactly and precisely what you drew
from Professor Thode in 3'our colloquy a moment ago.
Mr. Westphal. That is all. Thank you very much.
Mr. Frank. Thank you.
Senator Burdick. Rowland Kirks will be the next witness. I want

to say that I understood you had some travel problems and that is

the reason you were scheduled at this time.



120

STATEMENT OF ROWLAND F. KIRKS, DIRECTOR, ADMINISTRATIVE
OFFICE OF THE U.S. COURTS

Mr. Kirks. I appreciate your consideration, Mr. Chairman, this is

a busy time for our system and it involves quite a bit of travel. I do

appreciate the couitesy that was extended to me by Mr. Westphal
and by the committee.

Senator Btjrdick. We have a copy of your statement here, which
will be made a part of the record in full and you may proceed in

any way you wish.

Mr. Kirks. It is a rather brief statement and in view of the limited

scope in which I am appearing before the committee, I wonder if I

might read it?

Senator Burdick. Surely.
Mr. Kirk. Mr. Chainnan, I appear today at the request of the

subcommittee to report the recent action taken by the Judicial Con-
ference of the United States relative to the application of the Amer-
ican Bar Association's Code of Judicial Conduct to Federal judges
generally. I should point out that the bill, S. 1064, which is the sub-

ject of today's hearings, has not been acted on by the Judicial Con-
ference of the United States. Furthermore, it has not been consid-

ered by the Conference nor by any Judicial Conference committee.
For this reason I am unable to express any view regarding the

merits of the legislation on behalf of the judiciary and I appear
here only to report to you on actions taken by the Judicial Confer-
ence.

Historically, Federal judges generally have been guided in their

conduct as judges (1) by legislative enactments, (2) by resolutions

adopted from time to time by the Judicial Conference of the United

States, and (3) by the opinions of the committee on ethics of the

American Bar Association. Federal judges from time to time

requested and received opinions on matters of judicial ethics from
the American Bar Ethics Committee and on occasion Federal judges
have served as members of that committee.

In recent years the Judicial Conference has dealt with matters of

judicial ethics and conduct more frequently, considering new prob-
lems as they have occurred. ISIost notably, in September 1963 the

Conference adopted a resolution on the propriety of service by Fed-
eral judges as officers or directors of corporate organizations. The
resolution then adopted read as follows:

No justice or judge api>ointed under the authority of the United States shall
serve in the capacity of an officer, director, or employee of a corporation orga-
nized for profit.

In June 1969, the Conference adopted specific resolutions relating
to outside income of Federal judges and required the filing of an
annual report of such income by every Federal judge. At the same
time the Conference authorized its Committe.e on Court Administra-
tion to formulate standards of judicial conduct for Federal judges
and to draft proposed legislation to enable the Conference to enforce
its resolutions.

Meanwhile Chief Justice Burger had taken office and before the

meeting of the Judicial Conference in October 1970, he received a
letter from then Chief Justice Roger J. Traynor, chairman of the
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special committee of the American Bar Association created in

Au^st 1969 to study the entire problem of revising the canons of

judicial ethics. In his letter Chief Justice Traynor noted:

There will be obvious advantages if the rules finally developed for federal

judges can take into account the work of our committee. It vsall be fortunate

if both the federal and state judiciaries can eventually abide by the same set

of basic cannons, and if the fetleral judiciary can avoid the ix)ssible clash of

circuit councils in interi>reting what is considered appropriate nonjudicial serv-

ices. To achieve these ends the members of the committee respectfully suggest
that the Conference may wish to consider suspending for as long a period as it

deems appropriate any further action on all the resolutions adopted in June.

We make this suggestion so that the Conference in whatever action it ulti-

mately takes, may have the benefit of the research and work of this commit-
tee.

Upon consideration of the request of Chief Justice Traynor the

Conference modified the requirements for the reporting of outside

income by Federal judges by amending its June 1969 resolution and

pledged its full cooperation with the American Bar Association

committee in its efforts to draft a Code of Judicial Conduct. Mean-

while, Chief Justice Burger appointed an interim Advisory Commit-
tee on Judicial Activities which was commissioned to render advice

to Federal judges on matters of judicial ethics and conduct pending
the completion and consideration of the ABA Code of Judicial Con-
duct.

That code, as you know, Mr. Chairman, was adopted by the Amer-
ican Bar Association at its annual meeting in August 1972. The
Judicial Conference committees charged with the responsibility of

reviewing its provisions were not prepared to make a final report to

the Conference when it met in October 1972. Such a report, however,
was rendered and action was taken by the Judicial Conference at its

session on April 5 and 6 of this year.
Mr. Chairman, in general the Judicial Conference adopted the

ABA Code of Judicial Conduct, as approved at the August 1972

annual meeting of the association, but at the same time adopted
more stringent requirements necessary to adapt the code to Federal

judges who have secure tenure unlike most State judges who are

elected. In this regard the Conference excepted from its approval of

the ABA code only those provisions which appear by their terms

inapplicable to membere of the Federal judiciary. For example,
canon 5C(2), relating to outside employment of judges, is directed

to part-time judges of State courts and to State judges only. That

provision was deleted.

Further, the judicial conference i-esolution adopting the ABA
Code specified that conference action did not abrogate or modify
any conflicting provisions of statutes or prior resolutions of the

judicial conference "which are considered to be more restrictive than

the provisions of the [ABA] Code."
The conference also rejected that portion of the ABA Code cap-

tioned "Effective Date of Compliance", permitting a person who
holds judicial office on the date the code becomes effective :

"to continue to act as an officer, director, or nonlegal advisor of a family
business" or permits him "to continue to act as an executor, administrator,

trustee, or other fiduciary for the estate or i)erson of one who is not a member
of his family."
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As a substitute for this section, the conference adopted the follow-

ing provision :

A person to whom this Code becomes applicable should arrange his affairs

as soon as reasonably possible to comply with it and should do so in any event

within the period of one year. If, however, the demands on his time and the

possibility of conflicts of interest are not substantial, a person who holds judi-

cial office on the date this Code becomes effective may continue to act, without

comijensation, as an executor, administrator, trustee, or other fiduciary for the

estate or person of one who is not a member of his family if terminating such

relationship would unnecessarily jeopardize any substantial interest of the

estate or person.

In summary, the judicial conference resolution makes the ABA
Code of Judicial Conduct applicable to all Federal judges, except
that a Federal judge must follow a more restrictive provision relat-

ing to outside income and is required to give up a position as an

executor, administrator, trustee, or other fiduciary for the estate or

person of one who is not a member of his family, as soon as reasona-

bly possible and in any event within the period of 1 year, unless

very unusual circumstances exist. If circiunstances require the judge
to fulfill a personal obligation to a nonfamily estate or trust, he
must do so without compensation under the judicial conference reso-

lution standard.
There is one other matter to be emphasized. Recognizing the prac-

tical problems facing part-time Federal magistrates, part-time refer-

ees in bankruptcy, and special masters, some of whom receive annual

compensation of as little as $100 to $500, the conference resolution

provides that the Code of Judicial Conduct will not restrict any
functions or privileges accorded by statute or resolution of the con-

ference to such officers.

Mr. Chairman, I would like to offer for the record a copy of the

resolution adopted by the judicial conference on April 6th and a

copy of a document marked appendix A containing the statutes and
resolutions of the judicial conference, previously enacted or adopted,

pertaining to mattei-s of judicial ethics and conduct.

Thank you for the opportunity to appear at this hearing.
Senator Burdick. As I understand the action taken by the judi-

cial conference in April, 1973, that meeting, they stated that where
it adopted the new Code of Judicial Conduct, they stated in the res-

olution adopting the code that the provisions of the code would not

abrogate or modify any statutes which are considered to be more
restrictive than the provisions of the ABA Code.
Mr. Kirks. Yes.
Senator Burdick. So if Congress determines that the present stat-

ute of disqualification is less restrictive than the ABA canon on dis-

qualification, then an atttempt by the Congress to conform the stat-

ute with the canons would be consistent with the action taken by the

judicial conference, is that not so?
Mr. Kirks. Yes.

Senator Burdick. Now the judicial conference itself decided that

parts of the ABA Code, for example, in 5C subsection 2, relating to

outside employment, should not be applicable to Federal judges, is

that not true ?

Mr. Kirks. Yes.
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Senator Btjrdick. You are aware that the findings of the Traynor
committee are almost totally embraced in this bill ?

Mr. Kirks. I am aware of that, ISIr. Chairman.
Senator Burdick. I guess there are about two minor differences

here and that is about all there are, and I suppose you are not quali-
fied to speak on those?

Mr. Kirks. No
;
I am not.

Senator Burdick. I didn't mean qualified, you are not authorized.
Let's put it that way.

Well, thank you, sir.

Mr. Westphal. I have no questions.
Senator Burdick. Thank you very much for your contribution

this mornmg. The resolution and your appendix A will be received
for the record.

At this time there will be included in the hearing record a copy of

S.1064.

[The bill S. 1064 may be found at p. 130 :]

Resolution

The Judicial Conference adopts the Code of Judicial Conduct approved by the
American Bar Association in August, 1972, with the following modifications :

(1) The adoption of the Code will not restrict any functions or privileges
accorded by statute or resolution of the Conference to part-time magistrates,
part-time referees in bankruptcy or special masters

;

2) The adoption of the Code will not abrogate or modify any conflicting pro-
visions of statutes or resolutions of the Conference. Except as provided in

number (1) above, to the extent that any i)art of the enumerated statutes or
Conference action is less restrictive than the Code, the latter will control.

(3) The provisions of the Code relating to "Effective Date of Compliance"
shall be modified to read as follows :

A person to whom this Code becomes applicable should arrange his affairs

as soon as reasonably possible to comply with it and should do so in any event
within the period of one year. If, however, the demands on his time and the

possibility of conflicts of interest are not substantial, a person who holds judi-
cial ofiice on the date this Code becomes effective may continue to act, without
compensation, as an executor, administrator, trustee, or other fiduciary for the
estate or person of one who is not a member of his family, if terminating such
relationship would unnecessarily jeopardize any substantial interest of the
estate or person.

(4) The entire commentary under Canon 5C(2), (including the blackface,
bracketed material ) is delete.
The Joint Committee is directed to give further study to the provision of

Canon 7 as it uniquely relates to federal judges.

Appendix A

STATUTES
Nepotism
The United States Code contains three statutes which concern nepotism. 28

U.S.C. §458 states that:
"No person shall be appointed to or employed in any oflSce or duty in any

court who is related by aflSnity or consanquinity vsdthin the degree of first

cousin to any justice of judge of such court."
Section 1910 of Title 18 of the United States Code provides in part that :

"Whoever, being a judge of any court of the United States, appoints as

receiver, or trustee, any person related to such judge by consanquinity or

aflSnity, within the fourth degree—
"shall be fined not more than $10,000 or imprisoned not more than five

years, or both."
Note : There has been no judicial interpretation of the meaning in these stat-

utes of the terms "degree of first cousin" or "within the fourth degree." The
matter is somewhat complicated by the existence of two established methods
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by which degrees of relationship are computed. The canon or common law-

method and the civil law method both are in extension use. It is recommended
that the system of computing degree of relationship that is the more restricted

by followed.
A new section 3110 was added in 1968 to Title 5 of the United States Code.

This statute applies to the entire judicial branch as well as the legislative and
executive branches and prohibits the appointment, employment, promotion, or

advancement, or recommendation of individuals for such appointment, etc., by
a public oflBcial. A public official cannot appoint, etc., a relative in the agency
in which he is serving or over which he exercises jurisdiction or control. The
statute defines the term "relative" to include :

"An individual who is related to the public oflBcial as father, mother, son,

daughter, brother, sister, uncle, aunt, first cousin, nephew, niece, husband,
daughter-in-law, brother-in-law, sister-in-law, stepfather, stepmother, stepson,

stepdaughter, stepbrother, stepsister, half brother, or half sister."

Note: This statute quite clearly applies to all appointments within the judi-
cial branch whether made by a judge or clerk of the court, probation oflScer,

United States magistrate, etc.

Practice of Law
The practice of law by a judge is, of course, prohibited under the provisions

of 28 U.S.C. 454 which provides that :

"Any justice or judge appointed under the authoirty of the United States
who engages in the practice of law is guilty of a high misdemeanor."

Section 955, Title 28 of the United States Code also provides that :

"The clerk of each court and his deputies and assistants shall not practice
law in any court of the United States."

Similar prohibitions apply to full-time magistrates (28 U.S.C. 632(a)), and
full-time referees (11 U.S.C. 67 (b) ).

Interest in Litigation

The United States Code, Title 28, Section 455, "Interest of justice or judge,"
provides that :

"Any justice or judge of the United States shall disqualify himself in any
case in which he has a substantial interest, has been of counsel, is or has been
a material witness, or is so related to or connected with any party or his

attorney as to render it improper, in his opinion, for him to sit on the trial,

appeal, or other proceeding therein."
Note: This Section is included, although the restrictions of the Code as to

financial interest are more stringent, because of the other provisions contained
in this Section. Where more restrictive, the Code prevails.

Conflict of Interest—Crimifnal Code

Two sections of Title 18, United States Code, applicable to the Judicial

Branch, concern conflicts of interest. They are part of Chapter II, Bril)ery,
Graft, Conflicts of Interest, and are set out in full below.

"§203. Compensation to Members of Congress, officers, and others in matters
affecting the Government.

"(a) Whoever, otherwise than as provided by law for the proper discharge
of official duties, directly or indirectly receives or agrees to receive, or asks,
demands, solicits, or seeks, any compensation for any sers^ices rendered or to
be rendered either by himself or another—

"(1) at a time when he is a Member of Congress, Member of Congress Elect,
Resident Commissioner, or Resident Commissioner Elect

;
or

"(2) at a time when he is an officer or employee of the United States in the
executive, legislative, or judicial branch of the Government, or in any agency
of the United States, including the District of Columbia.

"in relation to any proceeding, application, request for a ruling or other
determination, contract, claim controversy, charge, accusation, arrest, or other
particular matter in which the United States is a party or has a direct and
substantial interest, before any department, agency, court-martial, officer, or
any civil, military, or naval commission, or

"(b) Whoever, knowingly, otherwise than as provided by law for the proper
discharge of official duties, directly or indirectly gives, promises, or offers any
compensation for any such services rendered or to be rendered at a time when
the person to whom the compensation is given, promised, or offered, is or was
such a Member, Commissioner, officer, or employee—
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"Shall be fined not more than $10,000 or imprisoned for not more than two
years, or both

;
and shall be incapable of holding any office of honor, trust, or

profit under the United States.

'•(c) A special Government employee shall be subject to subsection (a) only
in relation to a particular matter involving a specific party or parties (1) in

which he has at any time participated i^ersonaiiy and substantially as a Gov-
ernment employee through decision, approval, disapproval, recommendation, the

rendering of advice, investigation or otherwise, or (2) which is pending in the

department or agency of tJie Government in which he is serving : Provided,
That clause (2) shall not apply in the case of a special Government emi)ioyee
who has served in such department or agency no more than sixty days during
the immediately preceding period of three hundred and sixty-five consecutive

days.
"§205. Activities of officers and employees in claims against and other mat-

ters affecting the Government.
"Whoever, being an officer or employee of the United States in the executive,

legislative, or judicial branch of the Government or in any agency of the
United States, including the District of Columbia, otherwise than in the proper
discharge of his official duties—

"(1) acts as agent or attorney for prosecuting any claim against the United
States, or receives any gratuity, or any share of or interest in any such claim
in consideration of assistance in the prosecution of such claim, or

"(2) Acts as agent or attorney for anyone before any department, agency,
court, court-martial, officer, or any civil military, or naval commission in
connection with any proceeding, application, request for a ruling or other

determination, contract, claim, controversy, charge, accusation, arrest, or other

particular matter in which the United States is a party or has a direct and
substantial interest—

"Shall be fined not more than $10,000 or imprisoned for not more than two
years, or both.
"A special Government employee shall be subject to the preceding para-

graphs only in relation to a particular matter involving a specific party or par-
ties (1) in which he has at any time participated personally and substantially
as a Government employee or as a special Gk)vemment employee through deci-

sion, approval, disapproval, recomxnendation, the rendering of advice, investiga-
tion or otherwise, or (2) which is pending in the department or agency of the
Government in which he is serving: Provided, That clause (2) shall not apply
in the case of a special Government employee who has served in such depart-
ment or agency no more than sixty days during the immediately preceding
period of three hundred and sixty-five consecutive days.

"Nothing herein prevents an officer or employee, if not inconsistent with the
faithful performance of his duties, from acting without compensation as agent
or attorney for any person who is the subject of disciplinary, loyalty, or other

I>ersonnel administration proceedings in connection with those proceedings.
"Nothing herein or in section 203 prevents an officer or employee, including a

special Government employee, from acting, with or without compensation, as

agent or attorney for his parents, spouse, child, or any person for whom, or
for any estate for which, he is serving as guardian, executor, administrator,
trustee, or to her ijersonal fiduciary except in those matters in which he has
participated i>ersonally and substantially as a Government employee, through
decision, approval, disapproval, recommendation, the rendering of advice, inves-

tigation, or otherwise, or which are the subject of his official responsibility,

provided that the Government official responsible for appointment to his posi-
tion approves.
"Nothing herein or in section 203 prevents a special Government employee

from acting as agent or attorney for another person in the i)erformance of
work under a grant by, or a contract with or for the benefit of, the United
States provided that the head of the department or agency concerned with the

grant or contract shall certify in writing that the national interest so requires.
"Such certification shall be published in the Federal Register.
"Nothing herein prevents an officer or employee from giving testimony

under oath or from making statements required to be made luider penalty for

perjury or contempt."
No attempt has been made to include all of the Criminal Code which might

apply to judges, etc., equally with other citizens or persons employed by the

96-978 O - 73 - 9
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United States Government generally but the following two sections are perti-
nent :

§155, Title 18, United States Code

Fee Agreements m Bankruptcy Proceedings

"Whoever, being a party in interest, whether as a debtor, creditor, receiver,
trustee or representative of any of them, or attorney for any such i)arty in

interest, in any receivership, bankruptcy or reorganization proceeding in any
United States court or under its supervision, enters into any agreement,
express or implied, with another such party in interest or attorney for another
such party in interest, for the purpose of fixing the fees or other compensation
to be paid to any party in interest or to any attorney for any party in interest
for services rendered in connection therewith, from the assets of the estate; or

"Whoever, being a judge of a court of the United States knowingly approves
the payment of any fees or compensation so fixed

"Shall be fined not more than $5,000 or imprisoned not more than one year,
or both."

§291, Title 18, United States Code

Purchase of claims for fees hy court officials

"Whoever, being a judge, clerk, or deputy clerk of any court of the United
States or a Territory or Possession thereof, or a United States district attor-

ney, assistant attorney, marshal, deputy marshal, magistrate, or other person
holding any ofiice or employment, or position of trust or profit under the
United States, directly or indirectly purchases at less than the full face value
thereof, any claim against the United States for the fee, milleage, or expenses
of any witness, juror, deputy marshal, or any other officer of such court, shall
be fined not more than $1,000."

RESOLUTIONS OF THE JUDICIAL CONFEKENCE OF THE UNITED STATES

Participation in Business Corporations
The Judicial Conference of the United States at its meeting in September

1963 adopted the following resolution :

"RESOLVED : No justice or judge appointed under the authority of the
United States shall serve in the capacity of an officer, director, or employee of
a corporation organized for profit."
At the March 1971 meeting of the Judicial Conference it was further

resolved that with respect to a judge (i) whose semi-annual report indicates

non-compliance with the 1963 resolution of the Judicial Conference or (ii) who
has failed to file such report

"(a) The Review Committee shall notify such judge, and the chief judge of
the circuit or the chief judge of other courts who are members of the Confer-
ence of such fact who shall then request such judge to advise within 30 days
that he is in compliance ;

"(b) In the event such judge fails or refuses to advise that he has complied
as in paragraph (a), the chief judge shall inform such judge that unless the
judge advises within 60 days that he is in compliance, this fact will be pub-
lished in the next report of the Judicial Conference ;

"(c) If at the expiration of the 60-day period, the judge fails or declines to
file the semi-annual report, the chief judge shall also request the judge to
state whether he is or is not in compliance with the 1963 resolution; a failure
or refusal so to state will likewise be published ;

"(d) In the event the judge declines to make a report on grounds of con-
science, he shall be advised that if desired such fact will be noted in the pub-
lished report."

Participation in Educational, Religious, Civic and Charitable Organizations
At its October 1971 session, the Judicial Conference adopted the following

recommendations :

The number of positions held by federal judges as officers or directors of
educational, religious, civil and charitable organizations should not be so great
in number as to jeopardize the particular performance of judicial duties.
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Judges" participation as officers in such groups and organizations should not

numerically exceed a quantity which would necessitate undue absence from the

performance of judicial duties and responsibilities.
Federal judges should not serve as officers or directors of organizations,

national, regional or local, which are present or ix)tential litigants in the fed-

eral courts or are the promoters, sponsors or financiers of organizations spon-
soring litigation in the federal courts.

At its September meeting in 1958, the Judicial Conference adopted the fol-

lowing resolution :

"RESOLVED, That no person employed on a full-time basis in the federal

judicial establishment shall engage in the private practice of the law." (p. 18)
In the manuscript of the proceedings of the Judicial Conference of Senior

Circuit Judges, October 1—4, 1940, the following resolution was adopted :

"RESOLVED, That hereafter the Director be requested to advise any dis-

trict or circuit judge, or any other judge under the jurisdiction of the act that
it is the sense of the Conference of Senior Circuit Judges that no secretary or
law clerk who is appointed should do any work outside of the salary paid him
in the capacity of secretary of law clerk, or occupy and be appointed to any
office in any federal or state court, including masterships, receiverships, etc., or

practice law."
The appointment of such persons to dual offices has in certain cases been

authorized by statute, and the Judicial Conference.

Financial Reporting:
"All Federal judges, including judges in senior status performing some judi-

cial ser\'ices, shall report every 6 months, commencing with the period ending
June 30, 1970, for the preceding 6 months, as to monies received from extraju-
dicial services, gifts, i>ayments of excess expenses, positions held in business or
other organizations and participation in cases where the judge had any finan-

cial interest. Copies of these reports should be filed within 30 days after the
end of the reporting period with the Review Committee of the Judicial Confer-
ence, with the judicial coimcil of the circuit, or the appropriate court ; and
with the office of the clerk of court of which the judge is a member, where
they will be made available to the public immediately." Report of the Proceed-

ings of the Judicial Conference, March, 1971.

Public Report

For 6-month period ending , 197_.

Statement of Exteajudicial Services, Gifts, Excess Expense Reimbursement
participation in cases, and positions held during reporting period

Name
Judicial position
Court
Official address

I. EXTRAJUDICIAL SERVICES

A. state your total income for all extrajudicial services performed by you,
including lecturing, teaching, writing, serving as a trustee, executor or direc-

tor, and all other services performed by you. (If none, write "None.")
B. As to any such income from a single source in excess of $100, list and

describe separately the services rendered, specifying the amount of time spent
on each matter and the compensation received for each matter.

II. GIFTS

List and describe separately each gift received by you or your spouse or any
member of your immediate family in your household during the period vhich
had a value in excess of $100. Gifts received from a member of your immedi-
ate family (e.g., partents, spouse, children and siblings) may be excluded. For
each gift, state the donor and your best estimate of its value. (If none, write
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"None.") (Note: Books and periodicals received from publishers need not be

included. Report of the Judicial Conference, October 29, 30, 1970).

III. EXCESS EXPENSE BEIMBUK8EMENT

List and describe separately all reimbursements for your nonfederal expenses
which exceeded the actual out-of-pocket cost of those expenses, including any
such exces-s reimbursement which was paid to members of your family or staff

who were accompanying you. For each instance, state the source and the

amount of the excess reimbursement. (If none, write "None.")

IV. PARTICIPATION IN CASES

A. Have you participated in the hearing or decision of any case, knowing at

the time of such participation that you, your spouse, or any member of your
immediate family in your household had a financial interest in any of the

named parties? If so, state the name of the case, the nature and amount of

the interest, the amount in issue in the case, and the reasons why you deemed
it proper to participate. (If none, write "None.")

Note: This statement relating to "participation" is in terms of "knowingly

participated" for the following reason: The Conference recognizes that because

of the existence of many mutual and diversified investment funds, large con-

glomerates and trusts having a wide range of investments and aflBliates, there

may be cases in which a "named party" may own interests in a corporation,
but which ownership is not known to the judge who (or whose spouse or

family member in his household) may also be a stockholder of such corpora-
tion. The Conference recognizes that without knowledge of such stock owner-

ship by the party, the judge's action could not be affected by this fact. Thus,
the report to be made under this requirement relates only to the "knowing"
participation by the judge. In this paragraph IV the term "party" does not

include the U.S. government
B. Have you engaged in any transaction involving the securities or other

property of a party to a case while that case was pending before you? If so,

for each such transaction state the name of the case, the nature and amount
of the transaction, the amount in issue in the case, and any explanation you
may wish to make. (If none, write "None.")

C. Have you participated in the hearings or decision of any case at a time

when you knew that your spouse or any member of your immediate family in

your household was an oflScer or employee of any jiamed party in the case? If

so, state the name of the case and why you deemed it proper to participate.

(If none, write "None.") ^

V. POSITIONS HELD DURING REPORTING PERIOD

A. List all positions held by you in any organization, business or charitable,

such as an oflScer, director or trustee, regardless of whether any compensation
was received therefor. (If none, write "None.")

B. List all other fiduciary positions, such as trustee or executor (If none,
write "None.")

I certify that the above statement is accurate, true and complete to the best

of my knowledge and belief.

Signed
Date

At the March 1971 meeting of the Judicial Conference it was further
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resolved that with respect to a judge (i) whose semi-annual report indicates

non-compliance with the 1963 resolution of the Judicial Conference or (ii) who
has failed to file such report :

(a) The Review Committee shall notify such judge, and the chief judge of

the circuit or the chief judge of other courts who are members of the Confer-
ence of such fact who shall then request such judge to advise within 30 days
that he is in compliance ;
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(b) In the event such judge fails or refuses to advise that he has complied
as in paragraph (a), the chief judge shall inform such judge that unless the

judge advises within 60 days that he is in compliance, this fact will be pub-
lished in the next report of the Judicial Conference ;

(c) If at the expiration of the 60-day period, the judge fails or declines to
file the semi-anuual report, the chief judge shall also request the judge to state
whether he is or is not in compliance with the 1963 resolution

;
a failure or

refusal so to state will likewise be published ;

(d) In the event the judge declines to make a report on grounds of con-

science, he shall be advised that if desired such fact will be noted in the pub-
lished report.
The Judicial Conference of the United States at its meeting in October 1972

adopted the following resolution :

That all full-time magistrates and all full-time referees in bankruptcy be

required to file with the Review Committee, with the Chief Judge of the Dis-
trict Court in which they operate and with the Clerk of that court a semi-an-
nual Public Report of Extrajudical Income in the same form and at the same
times as is presently required of federal judges.

Extrajudicial Services

The Judicial Conference on the recommendation of the Review Committee,
at its meeting in October 1971, approved the following resolutions :

Upon the ultimate adoption by the American Bar Association of a new set
of Canons of Judicial Ethics, the Judicial Conference of the United States
should establish somie guiding criteria as to the propriety, in nature and
amount of honoraria accepted by federal judges for commencement addresses,
lectures, speeches, etc. Your [Review] Committee suggests that the amoimt
accepted by federal judges, if honoraria per se are approved, should never
exceed the amount which would be paid to a non-judge for the same or similar
services ;

The chief circuit judge of each circuit should exercise close superivision over
the extrajudicial teaciiing and lecturing commitments of the judges within his
circuit to such an extent that these and other extrajudicial activities will be
held to such a minimum as to insure that those activities are not being car-

ried on to the detriment of the performance of official judicial duties. Each
chief circuit judge should be especially alert to carefully check all extrajudi-
cial activities in those districts where the judicial work is not current.

Interim Advisory Committee on Judicial Activities

The Conference resolved that when an individual judge's report indicates to
the Review Committee that a specified activity may be one that should be con-
sidered by the Interim Advisory Committee, the Review Committee is

requested to suggest to such a judge that he make a formal inquiry of that
committee respecting such activity.

Courtroom Photographs
The Judicial Conference in March 1962 passed the following resolution con-

cerning the taking of photographs in the courtrooms or their environs :

"RESOLVED, That the Judicial Conference of the United States condemns
the taking of photographs in the courtroom or its environs in connection with
any judicial proceedings, and the broadcasting of judicial proceedings by radio,

television, or other means, and considers such practices to be inconsistent with
fair judicial procedure and that they ought not to be permitted in any federal
court."

Again at its March 1965 session the Conference reaffirmed the application
of Rule 53 of the Federal Rules of Criminal Procedure to all proceedings in

United' States Courts, including ceremonial proceedings, and to all proceedings
before United States Commissioners wherever held. The Conference agreed
that the taking of photographs or the broadcasting of proceedings before a
United States commissioner should not be permitted regardless of whether
such hearing or proceeding takes place on Federal property, in the private
office of the commissioner, or otherwise.
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930 CONGRESS
IsT Session S. 1064

IN THE SENATE OF THE UNITED STATES

March 1,1973

Mr. BtiRDiCK introduced the following bill
;
which was read twic^ and referred

to the Committee on the Judiciary

A BILL \
To improve judicial machinery by amending title 28, United

States Code, to broaden and clarify the grounds for judicial

disquahfication.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That section 455 of title 28, United States Code, is amended

4 to read as follows :

5 "§ 455. Disqualification of justice or judge

6 "
(a) Any justice, judge, or magistrate of the United

7 States shall disqualify himself in any proceeding in which

8 his impartiality might reasonably be questioned.

9 "(b) He shall also disqualify himself in the following

10 circumstances:

11 "(1) where he has a personal bias or prejudice con-

II
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2

1 ceming a party, or personal knowledge of disputed evi-

2 dentiary facts concerning the proceeding;

3
"

(
2

)
where in private practice he served as lawyer

4 in the matter in controversy, or a lawyer with whom

5 he previously practiced law served during such asso-

6 elation as a lawyer concerning the matter, or the judge

7 or such lawyer has been a material witness concerning

8 it;

9 "(3) "Where he has served in governmental em-

10 ployment and in such capacity participated as counsel,

11 adviser or material witness concerning the proceeding

12 or expressed an opinion concerning the merits of the

13 controversy;

14 "(4) He knows that he, individually or as a fidu-

15 ciary, or his spouse or minor child residing in his house-

16 hold, has a financial interest in the subject matter in

17 controversy or in a party to the proceeding, or any other

18 interest that could be substantially affected by the out-

19 come of the proceeding;

20
"
(5) He or his spouse, or a person within the third

21 degree of relationship to either of them, or the spouse of

22 such a person:

23
"

(i) Is a party to the proceeding, or an officer,

24 director, or trustee of a party ;

25
"

(ii) Is acting as a lawyer in the proceeding;
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3

1

"
(iii) Is known by the judge to have an interest

2 that could be substantially affected by the outcome

H of the proceeding;

4
"

(iv) Is to the judge's knowledge likely to be a

5 material witness in the proceeding;

6
"

(c) A judge should inform himself about his personal

7 and fiduciary financial interests, and make a reasonable ef-

8 fort to inform himself about the personal financial interests

9 of his spouse and minor children residing in his household.

10 "(d) For the purposes of this section the following!

11 words or phrases shall have the meaning indicated:

12
"

(
1

) 'proceeding' includes pretrial, trial, appellate

13 review, or other stages of litigation; ^
•

1-1 "(2) the degree of relationship is calculated ac-'

15 cording to the civil law system ;

'

/ .

"
':'•

16 "(3) 'fiduciary' includes such relationships as execu-

17 tor, administrator, trustee, and guardian ;

 •

18 "(4) 'financial interest' means ownership of a legal

19 or equitable interest, however smaU, or a relationship as

20 director, adviser, or other active participant in the affairs

21 of a party, except that :

22 "(i) Ownership in a mutual or common invest-^

23 ment fund that holds securities is not a • financial-

24 interest' in such securities unless the judge particl--

25 pates in the management of the fund ;
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4

1
"
(u) An office in an educational, religious,

2 charitable, fraternal, or civic organization is not a

:{ 'financial interest' in securities held by the organi-

4 zation;

5
"

(iii) The! proprietary interest of a policyholder

(i in a mutual insurance company, of a depositor in a

7 mutual savings association, or a similar proprietary

8 interest, is a 'financial interest' in the organization

9 only if the outcome of the proceeding could sub-

10 stantially affect the value of the interest;

11
"

(iv) Ownership of government securities is a

12 'financial interest' in the issuer only if the outcome

13 of the proceeding could substantially affect the value

14 of the seicurities.

15 "(e) No justice, judge, or magistrate shall accept from

16 the parties to the proceeding a waiver of any ground for

17
disqualification enumerated in subsection (b). Where the

18 ground for disqualification arises only under subsection (a) ,

19 waiver may be accepted provided it is preceded by a full

20 disclosure on the record of the basis for disqualification."

21 Sec. 2. This Act shall not apply to the trial of any

22 proceeding commenced prior to the date of this Act, nor to

23 appellate review of any proceedmg which was fully submitted

24 to the reviewing court prior to the date of this Act.
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Senator Burdick. We will include in the appendix to the hearing
record a copy of the ABA Code of Judicial Conduct and two news-

paper articles relating to two recently publicized incidents which in-

volved the circumstances affecting the disqualification of a judge.
And at this time there will be included in the hearing record, not

only for the sake of completeness, but by way of further examples
of the nature of the subject of judicial disqualification the following
documents. First, a memorandum dated April 9, 1962, from Mr.
Katzenbach to Mr. White and a memorandum of Mr. Justice

Rehnquist, 409 U.S. 824, in reference to the case of Laird v. Tatwm,
408 U.S. 1.



135

May 1972 / Final Draft

Code of

Judicial

Conduct
Special Committee on Standards of Judicial Conduct

American Bar Association



136

AMERICAN BAR ASSOCIATION SPECIAL COMMITTEE
ON STANDARDS OF JUDICIAL CONDUCT

Code ofJudicial Conduct



137

CAUTIONARY NOTE: This Final Draft of the Code of Judicial Conduct has
been prepared by The Special Committee on Standards of Judicial Conduct of
the American Bar Association. It has not been acted upon by the American Bar
Association.

Additional copies may be obtained without charge from the
American Bar Association, Circulation Department No. 3018, 1155
E. 60th Street, Chicago, Illinois 60637.

Copyright © 1972 American Bar Association.
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Preface

Almost fifty years ago the American Bar Association formula-

ted the original Canons ofJudicial Ethics. Those Canons, occasional-

ly amended, have been adopted in most states. In 1969 the

Association determined that current needs and problems required
revision of the Canons. In the revision process, the Association has

sought and considered the views of the Bench and Bar and other

interested persons. In the judgment of the Association this Code,

consisting of statements of norms denominated canons, the accom-

panying text setting forth specific rules, and the commentary, states

the standards that judges should observe. The canons and text

establish mandatory standards unless otherwise indicated. It is hoped
that all jurisdictions will adopt this Code and establish effective

disciplinary procedures for its enforcement.
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CANON 1

A Judge Should Uphold

the Integrity and

Independence of the Judiciary

An independent and honorable judiciary is indispensable to

justice in our society. A judge should participate in establishing,

maintaining, and enforcing, and should himself observe, high
standards of conduct so that the integrity and independence of the

judiciary may be preserved. The provisions of this Code should be

construed and applied to further that objective.
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CANON 2

A Judge Should Avoid

Impropriety and the Appearance of

Impropriety in All His Activities

A. A judge should respect and comply with the law and should

conduct himself at all times in a manner that promotes public
confidence in the integrity and impartiaUty of the judiciary.

B. A judge should not allow his family, social, or other relation-

ships to influence his judicial conduct or judgment. He should

not lend the prestige of his office to advance the private
interests of others; nor should he convey or permit others to

convey the impression that they are in a special position to

influence him. He should not testify voluntarily as a character

witness.

Commentary

Public confidence in the judiciary is eroded by irresponsible or

improper conduct by judges. A judge must avoid all impropriety and

appearance of impropriety. He must expect to be the subject of

constant public scrutiny. He must therefore accept restrictions on his

conduct that might be viewed as burdensome by the ordinary citizen

and should do so freely and willingly.

8
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The testimony of a judge as a character witness injects the

prestige of his office into the proceeding in which he testifies and

may be misunderstood to be an official testimonial. This Canon,

however, does not afford him a privilege against testifying in

response to an official summons.
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CANON 3

A Judge Should Perform

the Duties of His Office Impartially

and Diligently

The judicial duties of a judge take precedence over all his other

activities. His judicial duties include all the duties of his office

prescribed by law. In the performance of these duties, the following
standards apply :

A. Adjudicative Responsibilities.

(1) A judge should be faithful to the law and maintain

professional competence in it. He should be unswayed by
partisan interests, public clamor, or fear of criticism.

(2) A judge should maintain order and decorum in proceedings
before him.

(3) A judge should be patient, dignified, and courteous to

litigants, jurors, witnesses, lawyers, and others with whom
he deals in his official capacity, and should require similar

conduct of lawyers, and of his staff, court officials, and
others subject to his direction and control.

Commentary

The duty to hear all proceedings fairly and with patience is not

inconsistent with the duty to dispose promptly of the business of the

court. Courts can be efficient and business-like while being patient
and deliberate.

10
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(4) A judge should accord to every person who is legally
interested in a proceeding, or his lawyer, full right to be
heard according to law, and, except as authorized by law,
neither initiate nor consideir ex parte or other communica-
tions concerning a pending or impending proceeding. A
judge, however, may obtain the advice of a disinterested

expert on the law apphcable to a proceeding before him if

he gives notice to the parties of the person consulted and
the substance of the advice, and affords the parties
reasonable opportunity to respond.

Commentary

The proscription against communications concerning a proceed-

ing includes communications from lawyers, law teachers, and other

persons who are not participants in the proceeding, except to the

limited extent permitted. It does not preclude a judge from

consulting with other judges, or with court personnel whose function

is to aid the judge in carrying out his adjudicative responsibilities.

An appropriate and often desirable procedure for a court to

obtain the advice of a disinterested expert on legal issues is to invite

him to file a brief amicus curiae.

(5) A judge should dispose promptly of the business of the

court.

Commentary

Prompt disposition of the court's business requires a judge to

devote adequate time to his duties, to be punctual in attending court

11
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and expeditious in determining matters under submission, and to

insist that court officials, litigants and their lawyers cooperate with

him to that end.

(6) A judge should abstain from public comment about a

pending or impending proceeding in any court, and should

require similar abstention on the part of court personnel

subject to his direction and control. This subsection does

not prohibit judges from making public statements in the

course of their official duties or from explaining for public
information the procedures of the court.

Commentary

"Court personnel" does not include the lawyers in a proceeding
before a judge. The conduct of lawyers is governed by DR7-107 of

the Code of Professional Responsibility.

(7) A judge should prohibit broadcasting, televising, recording,
or taking photographs in the courtroom and areas adjacent
thereto during sessions of court or recesses between

sessions, except that a judge may authorize:

(a) the use of electronic or photographic means for the

preJ»entation of evidence, for the perpetuation of a

record, or for other purposes of judicial administra-

tion;

(b) the broadcasting, televising, recording, or photo-

graphing of investitive, ceremonial, or naturalization

proceedings;

(c) the photographic or electronic recording and repro-
duction of appropriate court proceedings under the

following conditions:

12
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(i) the means of recording will not distract partici-,

pants or impair the dignity of the proceedings;

(ii) the parties have consented, and the consent to

being depicted or recorded has been obtained
from each witness appearing in the recording
and reproduction;

(iii) the reproduction will not be exhibited until

after the proceeding has been concluded and all

direct appeals have been exhausted; and

(iv) the reproduction will be exhibited only for

instructional purposes in educational institu-

tions.

Commentary

Temperate conduct of judicial proceedings is essential to the

fair administration of justice. The recording and reproduction of a

proceeding should not distort or dramatize the proceeding.

B. Administrative Responsibilities

(1) A judge should diligently discharge his administrative

responsibilities, maintain professional competence in judi-
cial administration, and facilitate the performance of the

administrative responsibilities of other judges and court

officials.

(2) A judge should require his staff and court officials subject
to his direction and control to observe the standards of

fidelity and diligence that apply to him.

(3) A judge should take or initiate appropriate disciplinary
measures against a lawyer for unprofessional conduct of
which the judge may become aware.

13
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Commentary

Disciplinary measures may include reporting a lawyer's miscon-

duct to an appropriate disciplinary body.

(4) A judge should not make unnecessary appointments. He
should exercise his power of appointment only on the

basis of merit, avoiding nepotism and favoritism. He
should not approve compensation of appointees beyond
the fair value of services rendered.

Comm^entary

Appointees of the judge include officials such as referees,

commissioners, special masters, receivers, guardians and personnel
such as clerks, secretaries, and bailiffs. Consent by the parties to an

appointment or an award of compensation does not relieve the judge
of the obligation prescribed by this subsection.

C. Disqualification.

(1) A judge should disqualify himself in a proceeding in which

his impartiality might reasonably be questioned, including
but not limited to instances where:

(a) he has a personal bias or prejudice concerning a party,
or personal knowledge of disputed evidentiary facts

concerning the proceeding;

(b) he served as lawyer in the matter in controversy, or a

lawyer with whom he previously practiced law served

during such association as a lawyer concerning the

matter, or the judge or such lawyer has been a

material witness concerning it;

14
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Commentary

A lawyer in a governmental agency does not necessarily have an

association with other lawyers employed by that agency within the

meaning of this subsection; a judge formerly employed by a

governmental agency, however, should disqualify himself in a

proceeding if his impartiality might reasonably be questioned
because of such association.

(c) he knows that he, individually or as a fiduciary, or his

spouse or minor child residing in his household, has a

financial interest in the subject matter in controversy
or in a party to the proceeding, or any other interest

that could be substantially affected by the outcome
of the proceeding;

(d) he or his spouse, or a person within the third degree
of relationship to .either of them, or the spouse of

such a person:

(i) is a party to the proceeding, or an officer,

director, or trustee of a party;

(ii) is acting as a lawyer in the proceeding;

Commentary

The fact that a lawyer in a proceeding is affiliated with a law

firm with which a lawyer-relative of the judge is affiliated does not of

itself disqualify the judge. Under appropriate circumstances, the fact

that "his impartiality might reasonably be questioned" under Canon

3C(1), or that the lawyer-relative is known by the judge to have an

interest in the law firm that could be "substantially affected by the

outcome of the proceeding" under Canon 3C(1) (d) (iii) may require
his disqualification.

15
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(iii) is known by the judge to have an interest that

could be substantially affected by the outcome
of the proceeding;

(iv) is to the judge's knowledge likely to be a

material witness in the proceeding;

(2) A judge should inform himself about his personal and

fiduciary financial interests, and make a reasonable effort

to inform himself about the personal financial interests of
his spouse and minor children residing in his household.

(3) For the purposes of this section:

(a) the degree of relationship is calculated according to

the civil law system;

Commentary

According to the civil law system, the third degree of

relationship test would, for example, disqualify the judge if his or his

spouse's father, grandfather, uncle, brother, or niece's husband were
a party or lawyer in the proceeding, but would not disqualify him if

a cousin were a party or lawyer in the proceeding.

(b) "fiduciary" includes such relationships as executor,

administrator, trustee, and guardian;

(c) "financial interest" means ownership of a legal or

equitable interest, however small, or a relationship as

director, adAasor, or other active participant in the
affairs of a party, except that:

(i) ownership in a mutual or common investment
fund that holds securities is not a "financial

interest" in such securities unless the judge
participates in the management of the fund;

(ii) an office in an educational, religious, charitable,

fraternal, or civic organization is not a "financial

interest" in securities held by the organization;

16
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(iii) the proprietary interest of a policy holder in a

mutual insurance company, of a depositor in a

mutual savings association, or a similar propri-

etary interest, is a "financial interest" in the

organization only if the outcome of the proceed-

ing could substantially affect the value of the

interest ;

(iv) ownership of government securities is a "finan-

cial interest" in the issuer only if the outcome of
the proceeding could substantially affect the

value of the securities.

D. Remittal of Disqualification.
A judge disquaUfied by the terms of Canon 3C(1) (c) or Canon

3C(1) (d) may, instead of withdrawing from the proceeding,
disclose on the record the basis of his disqualification. If, based

on such disclosure, the parties and lawyers, independently of

the judge's participation, all agree in writing that the judge's

relationship is immaterial or that his financial interest is

insubstantial, the judge is no longer disqualified, and may
participate in the proceeding. The agreement, signed by all

parties and lawyers, shall be incorporated in the record of the

proceeding.

Commentary

This procedure is designed to minimize the chance that a party
or lawyer will feel coerced into an agreement. When a party is not

immediately available, the judge without violating this section may
proceed on the written assurance of the lawyer that his party's

consent will be subsequently filed.

17
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CANON 4

A Judge May Engage in

Activities to Improve the Lav^,

the Legal System, and

the Administration of Justice

A judge, subject to the proper performance of his judicial

duties, may engage in the following quasi-judicial activities, if in

doing so he does not cast doubt on his capacity to decide impartially

any issue that may come before him:

A. He may speak, write, lecture, teach, and participate in other

activities concerning the law, the legal system, and the

administration of justice.

B. He may appear at a pubUc hearing before an executive or

legislative body or official on matters concerning the law, the

legal system, and the administration of justice, and he may
otherwise consult with an executive or legislative body or

official, but only on matters concerning the administration of

justice.

C. He may serve as a member, officer, or director of an

organization or governmental agency devoted to the improve-
ment of the law, the legal system, or the administration of

justice. He may assist such an organization in raising funds and

may participate in their management and investment, but

should not personally participate in public fund Raising activi-

ties. He may make recommendations to public and private

fund-granting agencies on projects and programs concerning the

law, the legal system, and the administration of justice.

18
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Commentary

As a judicial officer and person specially learned in the law, a

judge is in a unique position to contribute to the improvement of the

law, the legal system, and the administration of justice, including

revision of substantive and procedural law and improvement of

criminal and juvenile justice. To the extent that his time permits, he

is encouraged to do so, either independently or through a bar

association, judicial conference, or other organization dedicated to

the improvement of the law.

Extra-judicial activities are governed by Canon 5.

19
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CANON 5

A Judge Should Regulate

His Extra-Judicial Activities

to Minimize the Risk of

Conflict with His Judicial Duties

A. Avocational Activities. A judge may write, lecture, teach, and

speak on non-legal subjects, and engage in the arts, sports, and
other social and recreational activities, if such avocational

activities do not detract from the dignity of his office or

interfere with the performance of his judicial duties.

Commentary

Complete separation of a judge from extra-judicial activities is

neither possible nor wise; he should not become isolated from the

society in which he lives.

B. Civic and Charitable Activities. A judge may participate in civic

and charitable activities that do not reflect adversely upon his

impartiality or interfere with the performance of his judicial
duties. A judge may serve as an officer, director, trustee, or

non-legal advisor of an educational, religious, charitable, frater-

nal, or civic organization not conducted for the economic or

political advantage of its members, subject to the following
limitations:

20
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(1) A judge should not serve if it is likely that the organization
will be engaged in proceedings that would ordinarily come
before him or will be regularly engaged in adversary

proceedings in any court.

Commentary

The changing nature of some organizations and of their

relationship to the law makes it necessary for a judge regularly to

reexamine the activities of each organization with which he is

affiliated to determine if it is proper for him to continue his

relationship with it. For example, in many jurisdictions charitable

hospitals are now more frequently in court than in the past.

Similarly, the boards of some legal aid organizations now make

policy decisions that may have political significance or imply
commitment to causes that may come before the courts for

adjudication.

(2) A judge should not solicit funds for any educational,

religious, charitable, fraternal, or civic organization, or use

or permit the use of the prestige of his office for that

purpose, but he may be listed as an officer, director, or

trustee of such an organization. He should not be a speaker
or the guest of honor at an organization's fund raising

events, but he may attend such events.

(3) A judge should not give investment advice to such an

organization, but he may serve on its board of directors or

trustees even though it has the responsibility for approving
investment decisions.

21
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Commentary

A judge's participation in an organization devoted to quasi-

judicial activities is governed by Canon 4.

C. Financial Activities.

(1) A judge should refrain from financial and business dealings
that tend to reflect adversely on his impartiaUty, interfere

with the proper performance of his judicial duties, exploit
his judicial position, or involve him in frequent trans-

actions with lawyers or persons likely to come before the

court on which he serves.

*(2) Subject to the requirements of subsection (1), a judge may
hold and manage investments, including real estate, and

engage in other remunerative activity, but should not serve

as an officer, director, manager, advisor, or employee of

any business.

Commentary

The Effective Date of Compliance provision of this Code

qualifies this subsection with regard to a judge engaged in a family
business at the time this Code becomes effective.

Canon 5 may cause temporary hardship in jurisdictions where

judicial salaries are inadequate and judges are presently supplement-

ing their income through commercial activities. The remedy, how-

ever, is to secure adequate judicial salaries.

[Canon 5C(2) sets the minimum standard to which a

full-time judge should adhere. Jurisdictions that do not

provide adequate judicial salaries but are willing to allow

22
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full-time judges to supplement their incomes through
commercial activities may adopt the following substitute

until such time as adequate salaries are provided:

*(2) Subject to the requirement of subsection (1), a judge
may hold and manage investments, including real estate,

and engage in other remunerative activity including the

operation of a business.

Jurisdictions adopting the foregoing substitute may also

w^ish to prohibit a judge from engaging in certain types of

businesses such as that of banks, public utilities, insurance

companies, and other businesses affected with a pubUc
interest.]

(3) A judge should manage his investments and other financial

interests to minimize the number of cases in which he is

disqualified. As soon as he can do so without serious

financial detriment, he should divest himself of invest-

ments and other financial interests that might require

frequent disqualification.

(4) Neither a judge nor a member of his family residing in his

household should accept a gift, bequest, favor, or loan

from anyone except as follows:

(a) a judge may accept a gift incident to a public
testimonial to him; books supplied by pubhshers on a

complimentary basis for official use; or an invitation

to the judge and his spouse to attend a bar-related

function or activity devoted to the improvement of

the law, the legal system, or the administration of

justice;

(b) a judge or a member of his family residing in his

household may accept ordinary social hospitality; a

gift, bequest, favor, or loan from a relative; a wedding
or engagement gift; a loan from a lending institution

in its regular course of business on the same terms

generally available to persons who are not judges; or a

scholarship or fellowship awarded on the same terms

applied to other applicants;
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(c) a judge or a member of his family residing in his

household may accept any other gift, bequest, favor,

or loan only if the donor is not a party or other

person whose interests have come or are likely to

come before him, and, if its value exceeds $100, the

judge reports it in the same manner as he reports

compensation in Canon 6C.

Commentary

This subsection does not apply to contributions to a judge's

campaign for judicial office, a matter governed by Canon 7.

(5) For the purposes of this section "member of his family

residing in his household" means any relative of a judge by
blood or marriage, or a person treated by a judge as a

member of his family, who resides in his household.

(6) A judge is not required by this Code to disclose his

income, debts, or investments, except as provided in this

Canon and Canons 3 and 6.

Com.mentary

Canon 3 requires a judge to disqualify himself in any proceeding
in which he has a financial interest, however small; Canon 5 requires

a judge to refrain from engaging in business and from financial

activities that might interfere with the impartial performance of his

judicial duties; Canon 6 requires him to report all compensation he

receives for activities outside his judicial office. A judge has the rights

of an ordinary citizen, including the right to privacy of his financial

affairs, except to the extent that limitations thereon are required to
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safeguard the proper performance of his duties. Owning and receiving
income from investments do not as such affect the performance of a

judge's duties.

(7) Information acquired by a judge in his judicial capacity
should not be used or disclosed by him in financial

dealings or for any other purpose not related to his judicial
duties.

D. Fiduciary Activities. A judge should not serve as the executor,

administrator, trustee, guardian, or other fiduciary, except for

the estate, trust, or person of a member of his family, and then

only if such service will not interfere with the proper

performance of his judicial duties. "Member of his family"
includes a spouse, child, grandchild, parent, grandparent, or

other relative or person with whom the judge maintains a close

familial relationship. As a family fiduciary a judge is subject to

the following restrictions:

(1) He should not serve if it is likely that as a fiduciary he will

be engaged in proceedings that would ordinarily come
before him, or if the estate, trust, or ward becomes
involved in adversary proceedings in the court on which he

serves or one under its appellate jurisdiction.

Commentary

The Effective Date of CompHance provision of this Code

qualifies this subsection with regard to a judge who is an executor,

administrator, trustee, or other fiduciary at the time this Code

becomes effective.

(2) While acting as a fiduciary a judge is subject to the same

restrictions on financial activities that apply to him in his

personal capacity.
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Commentary

A judge's obligation under this Canon and his obUgation as a

fiduciary may come into conflict. For example, a judge should resign

as trustee if it would result in detriment to the trust to divest it of

holdings whose retention would place the judge in violation of Canon

5C(3).

E. Arbitration. A judge should not act as an arbitrator or mediator.

F. Practice of Law. A judge should not practice law.

G. Extra-judicial Appointments. A judge should not accept ap-

pointment to a governmental committee, commission, or other

position that is concerned with issues of fact or policy on

matters other than the improvement of the law, the legal

system, or the administration of justice. A judge, however, may
represent his country, state, or locality on ceremonial occasions

or in connection with historical, educational, and cultural

activities.

Commentary

Valuable services have been rendered in the past to the states

and the nation by judges appointed by the executive to undertake

important extra-judicial assignments. The appropriateness of confer-

ring these assignments on judges must be reassessed, however, in light

of the demands on judicial manpower created by today's crowded

dockets and the need to protect the courts from involvement in

extra-judicial matters that may prove to be controversial. Judges
should not be expected or permitted to accept governmental

appointments that could interfere with the effectiveness and inde-

pendence of the judiciary.
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CANON 6

A Judge Should Regularly

File Reports of Compensation

Received for Quasi-Judicial and

Extra-Judicial Activities

A judge may receive compensation and reimbursement of

expenses for the quasi-judicial and extra-judicial activities permitted

by this Code, if the source of such payments does not give the

appearance of influencing the judge in his judicial duties or otherwise

give the appearance of impropriety, subject to the following
restrictions:

Compensation. Compensation should not exceed a reasonable
amount nor should it exceed what a person who is not a judge
would receive for the same activity.

B. Expense Reimbursement. Expense reimbursement should be

Umited to the actual cost of travel, food, and lodging reasonably
incurred by the judge and, where appropriate to the occasion,

by his spouse. Any payment in excess of such an amount is

compensation.

C. Public Reports. A judge should report the date, place, and

nature of any activity for which he received compensation, and

the name of the payor and the amount of compensation so

received. Compensation or income of a spouse attributed to the

judge by operation of a community property law is not

extra-judicial compensation to the judge. His report should be

made at least annually and should be filed as a pubUc document

in the office of the clerk of the court on which he serves or

other office designated by rule of court.
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CANON 7

A Judge Should Refrain from
Political Activity Inappropriate

to His Judicial Office

A. Political Conduct in General.

(1) A judge or a candidate for election to judicial office should
not:

(a) act as a leader or hold any office in a political

organization;

(b) make speeches for a political organization or candi-

date or publicly endorse a candidate for public office;

Commentary

A candidate does not publicly endorse another candidate for

public office by having his name on the same ticket.

(c) solicit funds for or pay an assessment or make a

contribution to a political organization or candidate,
attend political gatherings, or purchase tickets for

political party dinners, or other functions, except as

authorized in subsection A(2);

(2) A judge holding an office filled by public election between

competing candidates, or a candidate for such office, may,
only insofar as permitted by law, attend political gather-
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ings, speak to such gatherings on his own behalf when he is

a candidate for election or re-election, identify himself as a

member of a political party, and contribute to a political

party or organization.

(3) A judge should resign his office when he becomes a

candidate either in a party primary or in a general election

for a non-judicial office, except that he may continue to

hold his judicial office while being a candidate for election

to or serving as a delegate in a state constitutional

convention, if he is otherwise permitted by law to do so.

(4) A judge should not engage in any other political activity

except on behalf of measures to improve the law, the legal

system, or the administration of justice.

B. Campaign Conduct.

(1) A candidate, including an incumbent judge, for a judicial
office that is filled either by pubhc election between

competing candidates or on the basis of a merit system
election:

(a) should maintain the dignity appropriate to judicial

office, and should encourage members of his family
to adhere to the same standards of political conduct

that apply to him;

(b) should prohibit public officials or employees subject
to his direction or control from doing for him what
he is prohibited from doing under this Canon; and

except to the extent authorized under subsection

B(2) or B(3), he should not allow any other person to

do for him what he is prohibited from doing under

this Canon;

(c) should not make pledges or promises of conduct in

office other than the faithful and impartial perfor-
mance of the duties of the office; announce his views

on disputed legal or political issues; or misrepresent
his identity, qualifications, present position, or other

fact.
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(2) A candidate, including an incumbent judge, for a judicial
office that is filled by public election between competing
candidates should not himself solicit or accept campaign
funds, or solicit publicly stated support, but he may
establish committees of responsible persons to secure and

manage the expenditure of funds for his campaign and to

obtain public statements of support for his candidacy.
Such committees are not prohibited from soliciting cam-

paign contributions and public support from lawyers. A
candidate's committees may solicit funds for his campaign
no earlier than [90] days before a primary election and no

later than [90] days after the last election in which he

participates during the election year. A candidate should

not use or permit the use of campaign contributions for

the private benefit of himself or members of his family.

Commentary

Unless the candidate is required by law to file a list of his

campaign contributors, their names should not be revealed to the

candidate.

[Each jurisdiction adopting this Code should prescribe a time

limit on soliciting campaign funds that is appropriate to the elective

process therein.]

(3) An incumbent judge who is a candidate for retention in or

re-election to office without a competing candidate, and

whose candidacy has drawn active opposition, may cam-

paign in response thereto and may obtain pubhcly stated

support and campaign funds in the manner provided in

subsection B(2).
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Compliance with the Code of Judicial Conduct

Anyone, whether or not a lawyer, who is an officer of a judicial

system performing judicial functions, including an officer such as a

referee in bankruptcy, special master, court commissioner, or

magistrate, is a judge for the purpose of this Code. All judges should

comply with this Code except as provided below.

A. Part-time Judge. A part-time judge is a judge who serves on a

continuing or periodic basis, but is permitted by law to devote

time to some other profession or occupation and whose

compensation for that reason is less than that of a full-time

judge. A part-time judge:

(1) is not required to comply wdth Canon 5C(2), D, E, F, and

G, and Canon 6C;

(2) should not practice law in the court on which he serves or

in any court subject to the appellate jurisdiction of the

court on which he serves, or act as a lawyer in a proceeding
in which he has served as a judge or in any other

proceeding related thereto.

B. Judge Pro Tempore. A judge pro tempore is a person who is

appointed to act temporarily as a judge.

(1) While acting as such, a judge pro tempore is not required
to comply with Canon 5C(2), (3), D, E, F, and G, and
Canon 6C.

(2) A person who has been a judge pro tempore should not act

as a lawyer in a proceeding in which he has served as a

judge or in any other proceeding related thereto.

C. Retired Judge. A retired judge who receives the same compensa-
tion as a full-time judge on the court from which he retired and
is eligible for recall to judicial service should comply with all the

provisions of this Code except Canon 5G, but he should refrain

from judicial service during the period of an extra-judicial

appointment not sanctioned by Canon 5G. All other retired

judges eligible for recall to judicial service should comply with

the provisions of this Code governing part-time judges.

31
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Effective Date of Compliance

A person to whom this Code becomes applicable should arrange
his affairs as soon as reasonably possible to comply with it. If,

however, the demands on his time and the possibility of conflicts of

interest are not substantial, a person who holds judicial office on the

date this Code becomes effective may:

(a) continue to act as an officer, director, or non-legal
advisor of a family business;

(b) continue to act as an executor, administrator, trustee,

or other fiduciary for the estate or person of one who
is not a member of his family.

32
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[From the Minneapolis Tribune, March 1973]

Judge Takes Stock of Wife to Stay on NSP Case

U.S. District Judge Miles Lord may have taken a loss in domestic tranquil-
ity on a stock sale made Thursday.
The stock he sold belonged to his wife, and he didn't have time to consult her

on the decision, since he was on the bench at the time the decision was made.
Judge Lord was presiding at a hearing on a suit against Northern States

Power Co. (NSP) by a consumer organization when he recalled that Mrs. Lord
owned some NSP stock.
He briefly considered dropping from the case, but since time was important

to the contestants in the suit, he decided instead to get rid of the stock. Judge
Lord ordered his secretary to call his broker and sell at the going price, what-
ever it might be. She did.

Later, when it appeared that a settlement of the case might be possible.
Judge Lord surveyed the attorneys for both parties in the case and said, "I

hope my wife will forgive me."
The settlement try failed, however, and the case went on.

Judge Lord said that his wife acquired the stock in 1951, when he was a
law student.

[From the Washington Post, May 8, 1973]

High Couet Lets Stand Conviction

(By John P. MacKenzie)

Over the dissent of our justices, the Supreme Court yesterday denied the
petition of a Washington man. who sought to disqualify a judge for past
involvement in his case as a government attorney.
Without comment by the majority, the court let stand the conviction of John

R. Gay for larceny and ignored Gay's claim that Judge Frank Q. Nebeker of
the D.C. Court of Appeals should not have taken part in the city court's deci-
sion against him.

Dissenting on grounds that the "appearance of justice" required a strict
standard of disqualification were Justices William O. Douglas, William J.

Brennan Jr., Potter Stewart and Thurgood Marshall.
Nebeker's name appeared on the government's appeal briefs as the principal

appellate lawyer in the U.S. attorney's oflBce, a post he held until named to the
highest local court by President Nixon in May, 1969.

Gay's lawyer, joined in part by Solicitor General Erwin N. Griswold, told
the Supreme Court that although Nebeker probably did not notice the coinci-

dence, the appeal should be reconsidered by a fresh panel of the Court of

Appeals.
The dissenters conceded that there was no federal law that precisely covered

the case but they contended that the American Bar Association's new code of

judicial conduct—which has been adopted as a rale governing city judges—
called for Judge Nebeker's disqualification.

"In this case any appearance of impropriety may reflect on the federal judi-
ciary as a whole," the dissenters said.

White Memorandum 4-9-62

Disqualification of Supreme Court Justices Because of a Prior
Participation in a Case as a Government Attorney or Official

This memorandum deals with the question as to when a Justice of the
Supreme Court is disqualified from sitting in a case because of prior participa-
tion as a Government attorney or official.

The federal statute governing the disqualification of United States judges is

28 U.S.C. 455, reading as follows :

"Any justice or judge of the United States shall disqualify himself in any
case in which he has a substantial interest, has been of counsel, is or has been
a material witness, or is so related to or connected with any party or his

attorney as to render it improper in his opinion, for him to sit on the trial,

appeal or other proceeding therein."

This statute, derived from section 601 of the Revised Statures, applied only
to district judges prior to the revision of the Judicial Code in 1^3 and its

enactment into positive law as Title 28 (Act of June 25, 1943, 62 Stat. 369).
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and judges of the United States", and 28 U.S.C. 451 provides that for the pur-
poses of Title 28, the "term 'justice of the United States' includes the Chief
Justice of the United States and the associate justices of the Supreme Court."
The only reference to this statute in the decisions of the Supreme Court
appears in a dissenting opinion by Mr. Justice Harlan in United States v.

American-Foreign 88. Corp., 363 U.S. 685, 695 (1960), a case which did not
involve disqualification but the eligibility of a retired circuit judge to partici-

pate in the decision of a case under 28 U.S.C. 46(c), requiring the participa-
tion of all "active" circuit judges. Justice Harlan, in dissenting from the deci-

sion that the statute excluded retired judges, observed that under the
circumstances the question was one of policy to be left with the various
Courts of Appeal "if indeed not to the conscience and good taste of the partic-
ular circuit judge concerned, as in most instances of individual disqualification
for other reasons. Cf. 28 U.S.C. §455."

It should be emphasized that a justice or judge may exercise discretion
under 28 U.S.C. 455 only if his relationship or connection with a party or his

attorney is the ground for possible disqualification. In that event, the disquali-
fication turns upon the question whether, in the justice's or judge's opinion,
the relationship or connection would render it improper for him to sit. How-
ever, if the justice or judge (1) has a substantial interest, (2) has been of

counsel, or (3) is or has been a material witness, disqualification is manda-
tory, not discretionary. See Roberson v. United States, 249 F. 2d 737 (C.A. 5,

1957) cert, den., 356 U.S. 919; United States v. Vasiliok, 160 F. 2d 631 (C.A. 3,

1947) ; United States v. Maker, 88 F. Supp. 1007 (D.C. Me., 1950) ;
Ex parte N.

K. Favrhank Co., 194 Fed. 978 (D.C. D. Ala., 1912).
In the Robersion case, it appeared that the district judge before whom the

defendant had been tried had been the United States Attorney who had prose-
cuted one of the Government witnesses in another ease. The Court of Appeals
held that the judge had not been disqualified on the ground that he had been
counsel in the case of the defendant It stated, however, that "a United States

attorney is of counsel for the Government in criminal prosecutions" and con-
tinued that if the judge as United States Attorney had "[a] prior knowledge
of the facts or a prior interest in an is.sue arising out of them" this "may be a

ground for disqualification." 249 F. 2d, at 741. The Court of Appeals for the
Third Circuit held in the Vaailiok case, supra, that the statute disqualified a

judge who as United States Attorney has signed the indictment on which the
defendant had been tried and convicted, pointing out that in such an instance
"his disqualification is not a matter for the exercise of his own discretion but
is unconditional and absolute." 160 F. 2d, at 632. The majority of state deci-

sions involving similar statutes are to the same effect. See Annotation, "Dis-

qualification of Judge", 72 ALR 2d 443, 508 (1960) : "In most of the cases it

has been held that a judge who, as prosecuting officer, signed an information
or indictment was disqualified from sitting in the case."

From the foregoing, it seems clear that a government attorney is "of coun-
sel" within the meaning of 28 U.S.C. 455 with respect to any case in which he
signs a pleading or brief, even if this was merely a formal act, and probably
should be regarded as "of counsel" if he actively participated in any case even
though he did not sign a pleading or brief. I might note that judges of the
Court of Claims are also subject to the section. At his confirmation hearing on
April 5, Oscar Davis state<l that he would disqualify himself with respect to

matters pending in the Department while he was here only in those two cir-

cumstances. This answer appeared completely to satisfy Senator Keating, the

only subconunittee member present.
Conceivably, it could be argued that an officer like a United States Attorney,

the Attorney General or the Deputy Attorney General is "of counsel" with
respect to every case under his general responsibility even though he has had
no actual connection at all with it and has signed no pleading or brief. There
is, however, no case or authority under 28 U.S.C. 455 to that effect, and the

practice of the only Supreme Court Justice appointed from the Department
since the 1948 revision indicates a contrary interpretation. We are advised
that Mr. Justice Clark in some cases would telephone the Department to deter-
mine whether he had ever participated in the Department's consideration of
the case before the Court.
The view represented by the practice followed by Mr. Justice Clark was

articulated by the author of a law review article written prior to the exten-
sion of the statute to all United States Justices and judges in 1948. See Frank,
Disqualification of Judges, 56 Yale L. J. 605, 624 (1947) : "There is no impro-
priety where the judge's role as prosecutor has largely been formal, as in the
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case of Attorneys General, who have only theoretical responsibility for minor
cases in their departments." I agree with this view, and see no reason why
either as a matter of technical construction or policy, you should be regarded
as "of counsel" with respect to all litigation in the department subject to your
technical supervision. This seems to have been the view the Department took

prior to the revision of Title 25. See attached letter from the Assistant to the

Attorney General to Dennis Hurley, dated July 24, 1940, relating to Mr. Jus-
tice Murphy. And Mr. Davis' recent testimony is consistent with this view.

I believe the foregoing also provides an adequate guide to the exercise of

discretionary authority under 28 U.S.C. 455 in forming an opinion as to

whether a former relationship or connection renders it improper to sit. The
Solicitor General's Office tells us that Attorneys General and solicitors General
who went on the Court before the revision of Title 28 appear to have disquali-
fied themselves only if they personally participated in a case at any stage or if

their names appeared on a brief or pleading. And, according to Frank, Mr.
Justice Murphy, although Attorney General while the Schneiderman denatural-
ization case was in the Department of Justice had so little connection with it

that "he felt free to vote against the Department he formerly headed." 56 Yale
L. J., supra, at 624. On the other hand, Mr. Justice Jackson thought that his

connection with the case after he succeeded Justice Murphy as Attorney Gen-
eral was direct and close enough to justify his disqualification. Ibid. Frank
also states that Justice Jackson, on other occasions, recognized that his pre-
vious contact with a matter was too slight to be prejudical. Ibid. Chief Justice
Stone also agreed that an Attorney General's participation in a case might be
so minor and formal as not to require disqualification. After referring to cer-

tain cases in which Justices on the Court disqualified themselves, Stone said

{Id., 634) :

"In these cases, the disqualifications were due to one of two causes. As you
know, we have a number of ex-Attorney Generals and an ex-Solicitor General
on the Court, and in these particular cases, a number of members of the Court
have had something more to do with the case then the mere pro forma rela-

tions which an Attorney General often has with cases in the Department of
Justice."

Apparently, Stone rarely disqualified himself, although he did so, for exam-
ple, in the Aluminum Co. case because it seemed to him that his connection
with it as Attorney General was "so intimate" for a time that it was "dis-

tinctly undesirable" that he should assume to sit in it.i

Attachment.
July 24, 1940.

Denis M. Bukley, Esquire,
Brooklyn, N.Y.

Dear Denis : I regret that in the rush of things a reply to your recent letter

was delayed.
I note your suggestion that m the case of United States v. Dickerson,

recently decided by the Supreme Court, the opinion was written by Mr. Justice

Murphy, although the case had been pending in the Court of Claims during his

tenture of office as Attorney General and the Government had been represented
in the case by his office.

I am afraid that I am unable to agree with you that if these facts had been
called to Mr. Justice Murphy's attention, he would have disqualified himself
from participating in the case in the Supreme Court. When the Attorney Gen-
eral or the Solictor General is elevated to the bench, he is not considered dis-

qualified to participate in everj' case that hapiiend to be pending in the

Department during his tenure of office. Such a disqualification attaches only to

those cases which had come to his personal attention or as to which his name
was signed to a brief or some other document.
This has been the attitude of other members of the bench, as well as of Mr.

Justice Murphy. One must bear in mind that thousands of matters are pending
in the Department of Justice at any time and that the Attorney General has
personal knowledge of but a small proportion of them.
With kind regards,

Sincerely yours,

(S) Matthew F. McGutre,
The Assistant to the Attorney General.

1 Hearings before Subcommittee No. i of the Committee on the Judiciary, House of
Representatives 78th Cong. 1st Sess. on H. R. 2803, To Change the Quorum of the

Supreme Court of the United States, 24 (1943). See also, 30A. Am. Sup. Sec. 168.
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[October 10, 1972]

Memorandum of Mr. Justice Rehnquist.

Respondents in this case have moved that I disqualify

myself from participation. While neither the Court nor

any Justice individually ap]:)ears ever to have done so,

I have determined that it would be appropriate for me
to state the reasons which have led to my decision with

respect to respondents' motion. In so doing, I do not

wish to suggest that I believe such a course would be

desirable or even appropriate in any but the peculiar

circumstances present here.^

Respondents contend that because of testimony which

I gave on behalf of the Department of Justice before

the Subcommittee on Constitutional Rights of the Judi-

ciary Committee of the United States Senate at its

'^ In a motion of this kind, there is not apt to be anything akin to

the "record" which supplies the factual basis for adjudication in

most litigated matters. The judge will presumably know more

about the factual background of his involvement in matters which

form the basis of the motion than do the movants, but with the

passage of any time at all his recollection will fade except to the

extent it is refreshed by transcripts such as those available here.

If the motion before me turned only on disputed factual inferences,

no purpose would be served by my detailing my own recollection of

the relevant facts. Since, however, the main thrust of respondents'

motion is based on what seems to me an incorrect interpretation of

the apphcable statute, I believe that this is the exceptional case

where an opinion is warranted.
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hearings on "Federal Data Banks, Computers and the

Bill of Rights," and because of other statements I made
in speeches related to this general subject, I should have

disqualified myself from participating in the Court's

consideration or decision of this case. The governing

statute is 28 U. S. C. § 455 which provides:

"Any Justice or judge of the United States shall

disqualify himself in any case in which he has a

substantial interest, has been of counsel, is or has

been a material witness, or is so related to or con-

nected with any party or his attorney as to render

it improper, in his opinion, for him to sit on the

trial, or appeal, or other proceeding therein."

Respondents also cite various draft provisions of

Standards of Judicial Conduct prepared by a distinguished

committee of the American Bar Association, and adopted

by that body at its recent annual meeting. Since I do

not read these particular provisions as being materially

different from the standards eimnciated in the congres-

sional statute, there is no occasion for me to give them

separate consideration.
-

Respondents in their motions sunnnarize their factual

contentions as follows:

"Under the circumstances of the instant case, Mr.

Justice Rehnquist's impartiality is clearly ques-

tionable because of his appearance as an expert wit-

ness for the Justice Department and Senate hearings

inquiring into the subject matter of the case, be-

cause of his intimate knowledge of the evidence

underlying the respondents' allegations, and because

of his public statements about the lack of merit in

respondents' claims."

2 See Executive Report No. 91-92, 91st Cong., 1st Sess., Xomina-

tion o£ Clement F. Haynsworth, Jr., pp. 10-11.
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Respondents arc substantially correct in characterizing

my appearance before the Ervin Subcommittee as an

''expert witness for the Justice Department" on the sub-

ject of statutory and constitutional law dealing with

the authority of the Executive Branch to gather informa-

tion. They are also correct in stating that during the

course of my testimony at that hearing, and on other

occasions, I exi^resscd an understanding of the law, as

established by decided cases of this Court and of other

courts, which was contrary to the contentions of re-

spondents in this case.

Respondents' reference, however, to my "intimate

knowledge of the evidence underlying the respondents'

allegations" seems to me to make a great deal of very
little. When one of the Cabinet departments of the

Executive Branch is requested to supply a witness for

the congressional committee hearing devoted to a par-
ticular subject, it is generally confronted with a minor

dilemma. If it is to send a witness with personal knowl-

edge of every phase of the inquiry, there will be not one

spokesman but a dozen. If it is to send one spokesman
to testify as to the Department's position with respect
to the matter under inquiry, that spokesman will fre-

quently be called upon to deal not only with matters

within his own particular bailiwick in the Department,
but with those in other areas of the Department with

respect to which his familiarity may be slight. I com-
mented on this fact in my testimony before Senator

Ervin's Subcommittee:

"As you might imagine, the Justice Department, in

selecting a witness to respond to your inquiries, had
to pick someone who did not have personal knowl-

edge in every field. So I can simply give you my
understanding . , . ." Hearings, p. 619.



173

71-2SS—MEMO

4 LAIRD V. TATUM

There is one reference to the case of Tatum v. Laird

in my prepared statement to tlie Subcommittee, and one

reference to it in my subsequent appearance during a

colloquy with Senator Ervin. The former appears as

follows in the reported hearings:

"However, in connection with the case of Tatum v.

Laird, now pending in the U. S. Court of Appeals
for the District of Columbia Circuit, one print-out

from the Army computer has been retained for the

inspection of the court. It will thereafter be

destroyed." ,

The second comment respecting the case was in a dis-

cussion of the applicable law with Senator Ervin, the

chairman of the Subcommittee, during my second

appearance.

My recollection is that the first time I learned of

the existence of the case of Laird v. Tatum, other than

having probably seen press accounts of it, was at the

time I was preparing to testify as a witness before the

Subcommittee in March 1971. I believe the case was

then being appealed to the Court of Appeals by re-

spondents. The Office of the Deputy Attorney General,

which is customarily responsible for collecting material

from the various divisions to be used in preparing the

Department's statement, advised me or one of my staff

as to the arrangement with respect to the computer

print-out from the Army Data Bank, and it was incor-

porated into the prepared statement which I read to

the Subcommittee. I had then and have now no per-

sonal knowledge of the arrangement, nor so far as I

know have I ever seen or been apprised of the contents

of this particular print-out. Since the print-out had

been lodged with the Justice Department by the De-

partment of the Army, I later authorized its transmittal

to the staff of the subcommittee at the request of the

latter.
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At tlie request of Senator Hruska, one of the members
of the Subcommittee, I supervised the preparation of a

memorandum of law which the record of the hearings
indicates was filed on September 20, 1971. Respondents
refer to it in their petition, but no copy is attached, and
the hearing records do not contain a copy. I would

expect such a memorandum to have commented on th©

decision of the Court of Appeals in Laird v. Tatum,

treating it along with other applicable precedents in

attempting to state what the Department thought the

law to be in this general area.

Finally, I never participated, either of record or in

any advisory capacity, in the District Court, in the

Court of Appeals, or in this Court, in the government's
conduct of the case of Laird v. Tatuvi.

Respondents in their motion do not explicitly relate

their factual contentions to the applicable provisions of

28 U. S. C. §455. The so-called ''mandatory" provi-

sions of that section require disqualification of a Justice

or judge "in any case in which he has a substantial

interest, has been of counsel, [orl is a material

witness . . . ."

Since I have neither been of counsel nor have I been

a material witness in Laird v. Tatum, these provisions

are not applicable. Respondents refer to a memoran-
dum prepared in the Office of Legal Counsel for the

benefit of Mr. Justice White shortly before he came
on the Court, relating to disqualification. I reviewed

it at the time of my confirmation hearings and found

myself in substantial agreement with it. Its principal

thrust is that a Justice Department official is disqualified

if he either signs a pleading or brief or "if he actively

participated in any case even though he did not sign a

pleading or brief." I agree. In both United States v.

District Court, -j— U. S. C1972), for which I was not

officially responsible in the Department but with respect
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to which I assisted in drafting the brief, and in S <^ E
Contractors v. United States, -— U. S. —r- (1972), in

which I had only an advisory role whicli terminated im-

mediately prior to the commencement of the htigation,

I disqualified myself. Since I did not have even an ad-

visory role in the conduct of the case of Laird v. Tatum,

the application of such a rule would not require or au-

thorize disqualification here.

This leaves remaining the so-called discretionary por-

tion of the section, requiring disqualification where the

judge "is so related to or connected with any party or

his attorney as to render it improper, in his opinion, for

him to sit on the trial, appeal, or other proceeding-

therein." The interpretation and application of this sec-

tion by the various Justices who have sat on this Court

seem to have varied widely. The leading commentator

on the subject is John P. Frank, whose two articles. Dis-

qualification of Judges, 56 Yale Law Journal 605 (1947),.

and Disqualification of Judges: In Support of the Bayh
Bill, 35 Law and Contemporary Problems 43 (1970)^

contain the principal commentary on the subject. For

a Justice of this Court who has come from the Justice

Department, Mr. Frank explains disqualification prac-

tices as follows:

"Other relationships between the Court and the De-

partment of Justice, however, might well be differ-

ent. The Department's problem is special because

it is the largest law office in the world and has cases

by the hundreds of thousands and lawyers by the

thousands. For the most part, the relationship of

the Attorney General to most of those matters is

purely formal. As between the Assistant Attorneys
General for the various departmental divisions,

there is almost no coiinection," Frank, supra, 35

Law & Contemporary Problems, at 47.
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Indeed, different Justices who have come from the De-

partment of Justice have treated the same or very

similar situations differently. In Schneiderman v.

United States, 320 U. S. 118 (1943), a case brought and

tried during the time Mr. Justice Murphy was Attorney

General, but defended on appeal during the time that

Mr. Justice Jackson was Attorney General, the latter

disqualified himself but the former did not, 320 U. S.,

at 207.

I have no hesitation in concluding that my total lack

of connection while in the Department of Justice with

the defense of the case of Laird v. Tatum does not

suggest discretionary disqualification here because of my
previous relationship with the Justice Department.

However, respondents also contend that I should dis-

qualify myself because I have previously expressed in

public an understanding of the law on the question of the

constitutionality of governmental surveillance. While

no provision of the statute sets out such a provision for

disqualification in so many words, it could conceivably

be embraced within the general language of the discre-

tionary clause. Such a contention raises rather squarely

the question of whether a member of this Court, who

prior to his taking that office has expressed a public

view as to what the law is or ought to be, should later

sit as a judge in a case raising that particular question.

The present disqualification statute applying to Justices

of the Supreme Court has been on the books only since

1948, but its predecessor, applying by its terms only to

district court judges, was enacted in 1911. Chief Justice

Stone, testifying before the Judiciary Committee in

1943, stated:

"And it has always seemed to the Court that when

a district judge could not sit in a case because of

his previous association with it, or a circuit court
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of appeals judge, it was our manifest duty to take

the same position," Hearings Before Committee

on the Judiciary on H. R. 2808, 78th Cong., 1st Sess.

(1943), quoted in Frank, supra, 56 Yale Law Jour-

nal, at 612.

My impression is that none of the former Justices of

this Court since 1911 have followed a practice of dis-

qualifying themselves in cases involving points of law

with respect to which they had expressed an opinion or

formulated policy prior to ascending to the bench.

Mr. Justice Black while in the Senate was one of the

principal authors of the Fair Labor Standards Act;

indeed, it is cited in the 1970 edition of the United

States Code^as the ''Black-Connery Fair Labor Stand-

ards Act." Not only did he introduce one of the early

versions of the Act, but as Chairman of the Senate

Labor and Education Committee he presided over

lengthy hearings on the subject of the bill and pre-

sented the favorable report of that Committee to the

Senate. See S. Rep. No. 884, 75th Cong., 1st Sess.

(1937). Nonetheless, he sat in the case which upheld

the constiiutionality of that Act, United States v. Darby,

312 U. S. 100 (1941), and in later cases construing it,

including Jewel Ridge Coal Corp. v. Local 6167, UMW,
325 U. S. 161 (1945). In the latter case, a petition for

rehearing requested that he disqualify himself because

one of his former law partners argued the case, and

Justices Jackson and Frankfurter may be said to have

implicitly criticized him for failing to do so.^ But to

my -knowledge his Senate role with respect to the Act

was never a source of criticism for his participation in the

above cases.

Justice Frankfurter had, prior to coming to this Court,

written extensively in the field of labor law. "The Labor

3 See denial of petition for rehearing in Jeioel Ridge Coal Corp.

V. Local 6167, UMW, 325 U. S. S97 (1945) (Jackson, J., concurring).
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Injunction" whicli lie and Natlian Green co-authored was
considered a classical critique of the abuses by the fed-

eral courts of their equitable jurisdiction in the area of

labor relations. Professor Sanford H. Kadish has stated:

"The book was in no sense a disinterested inquiry.
Its authors' commitment to the judgment that the-

labor injunction should be neutralized as a legal

weapon against unions gives the book its energy and
direction. It is, then, a brief, even a 'downright
brief as a critical reviewer would have it." Kadish,
Labor and the Law, in Felix Frankfurter The Judge-
165 (W. Mendelson ed. 1964).

Justice Frankfurter had not only publicly expressed his

views, but had when a law professor played an important,

perhaps dominant, part in the drafting of the Norris-

LaGuardia Act, 47 Stat. 70, 29 U. S. C. §§ 101-115. This

Act was designed by its proponents to correct the abusive-

use by the federal courts of their injunctive powers in

labor disputes. Yet in addition to sitting in one of the-

leading cases interpreting the scope of the Act, United

States V. Hutcheson, 312 U. S. 219 (1941), Justice Frank-

furter wrote the Court's opinion.

Justice Jackson in McGrath v. Christensen, 340 U. S.

162 (1950), participated in a case raising exactly the-

same issue which he had decided as Attorney General (in

a way opposite to that in which the Court decided it).

340 U. S., at 176. Mr. Frank notes that Chief Justice

Vinson, who had been active in drafting and preparing
tax legislation while a member of the House of Repre-

sentatives, never hesitated to sit in cases involving that

legislation when he was Chief Justice.

Two years before he was appointed Chief Justice of

this Court, Charles Evans Hughes wrote a book entitled

The Supreme Court of the United States (Columbia

University Press, 1928). In a chapter entitled ''Liberty,

Property, and Social Justice" he discussed at some length.
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the doctrine expounded in the case of Adkivs v. Chil-

dren's Hospital, 261 U. S. 525 (1922). I think that one

would be warranted in saying that he implied some
reservations about the holding of that case. See pp.

205, 209-211. isine years later, Cliief Justice Hughes
authored the Court's opinion in West Coast Hotel Co. v.

Parrish, 300 U. S. 379 (1937), in which a closely divided

Court overruled Adkins. I have never heard any sug-

gestion that because of his discussion of the subject in

his book he should have recused himself.

Mr. Frank summarizes his view of Supreme Court

practice as to disqualification in the following words:

''In short, Supreme Court Justices disqualify when

they have a dollar interest; when they are related'

to a party and more recently, when they are related

to counsel; and when the particular matter was in

one of their former law offices during their associa-

tion; or, when in the government, they dealt with

the precise matter and particularly with the precise

case; otherwise, generally no." Frank, supra, So-

Law & Contemi)orary Problems, at 50.

Not only is the sort of public statement disqualifica-

tion upon which respondents rely not covered by the

terms of the applicable statute, then, but it does not

api)ear to me to be supported by the practice of i^revious

Justices of this Court. Since there is little controlling-

authority on the subject, and since under the existing-

practice of the Court disqualification has been a matter

of individual decision, I suppose that one who felt very

strongly that public statement disqualification is a highly
desirable thing might find a way to read it into the

discretionary portion of the statute by implication. I

find little to commend-the concept on its merits, however,
and I am, therefore, not disposed to construe the stat-

utory language to embrace it.
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I do not doubt that a litigant in the position of

respondents would nuicli prefer to argue his case be-
fore a Court none of whose members had expressed
the views that I expressed about the relationship be-

tween surveillance and First Amendment rights while

serving as an Assistant Attorney General. I would
think it likewise true that counsel for Darby would
have preferred not to have to argue before Mr. Justice

Black; that counsel for Christensen would have pre-
ferred not to argue before Mr. Justice Jackson;* that
counsel for the United States would have preferred not
to argue before Mr. Justice Frankfurter; and that counsel
for West Coast Hotel Co. would have preferred a Court
which did not include Chief Justice Hughes.
The Term of this Court just past bears eloquent wit-

ness to the fact that the Justices of this Court, each

seeking to resolve close and difficult questions of con-
stitutional interpretation, do not reach identical results.

The differences nmst be at least in some part due to

differing jurisprudential or philosophical propensities.
Mr. Justice Douglas' statement about federal dis-

trict judges in his dissenting opinion in Chandler v. Judi-
cial Council, 398 U. S. 74, 137 (1970), strikes me as being
equally true of the Justices of this Court:

"Judges are not fungible; they cover the constitu-

tional spectrum; and a particular judge's emphasis
may make a world of difference when it comes to

rulings on evidence, the temper of the courtroom,
the tolerance for the profferred defense, and the
like. Lawyers recognize this when they talk about

*Tlw fact that Mr. Justice Jackson reversed his earhcr opinion
after sitting in Christensen does not seem to me to bear on the

disquahfication issue. A judge will usually be required to make
any decision as to disqualification before reaching any determination
as to how he will vote if lie does sit.
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'shopping' for a judge; Senators recognize this when

they are asked to give their 'advice and consent'

to judicial appointments; laymen recognize this

when they appraise the quality and image of the

judiciary in their own community."

Since most Justices come to this bench no earlier than

their middle years, it would be unusual if they had not

by that time formulated at least some tentative notions

which would influence them in their interpretation of

the sweeping clauses of the Constitution and their inter-

action with one another. It would be not merely un-

usual, but extraordinary, if they had not at least given

opinions as to constitutional issues in their previous

legal careers. Proof that a Justice's mind at the time

he joined the Court was a complete tabula rasa in the

area of constitutional adjudication would be evidence of

lack of qualification, not lack of bias.

Yet whether these opinions have become at all widely
known may depend entirely on happenstance. With re-

spect to those who come here directly from private life,,

such comments or opinions may never have been publicly

uttered. But it would be unusual if those coming from

policy making divisions in the Executive Branch, from

the Senate or House of Representatives, or from posi-

tions in state government had not divulged at least some

hint of their general approach to public affairs, if not

as to particular issues of law. Indeed, the clearest case

of all is that of a Justice who comes to this Court from

a lower court, and has, while sitting as a judge of the

lower court, had occasion to pass on an issue which later

comes before this Court. No more compelling example
could be found of a situation in which a Justice had

previously committed himself. Yet it is not and could

not rationally be suggested that, so long as the cases be

different, a Justice of this Court should disqualify him-

self for that reason. See, e. g., the opinion of Mr. Jus-
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tice Harlan, joining in Lewis v. Manufacturers National

Bank, 364 U. S. 603, 610 (1961). Indeed, there is weighty
authority for tliis proposition even when the cases are

the same. Justice Holmes, after his appointment to

this Court, sat in several cases which reviewed decisions
of the Supreme Judicial Court of Massachusetts rendered,
with his participation, while he was Chief Justice of
that court. See Worcester v. Street R. Co., 196 U. S.

539 (1905), reviewing,3l82 Mass. 49 (1902); Dunhar v.

Dunbar, 190 U.. S. 340 (1903), reviewing^lSO Mass. 170

(1901); Glidden v. Harrington, 189 U. S. 255 (1903),

reviewin^l79 Mass. 486 (1901) ;
and Williams v. Parker,.

188 U. S. 491 (1903), reviewing7>174 Mass. 476 (1899).
Mr. Frank sums the matter up this way:

"Supreme Court Justices are "strong minded men,
and on the general subject matters which come be-

fore them, they do have propensities; the course of
decision cannot be accounted for in any other way."
Frank, supra, 35 Law & Contemporary Problems, at

48.

The fact that some aspect of these propensities may
have been publicly articulated prior to coming to this

Court cannot, in my opinion, be regarded as anything-
more than a random circumstance which should not by
itself form a basis for disqualification.^

Based upon the foregoing analysis, I conclude that

the apphcable statute does not warrant my disqualifi-

5 In terms of propriety, rather than disqualification, I would

distinguish quite sharply between a public statement made prior
to nomination for the bench, on the one hand, and a pubhc state-

ment made by a nominee to the bench. For the latter to express

any but the most general observation about the law would sug-
gest that, in order to obtain favorable consideration of his nomhia-

tion, he deliberately was announcing in advance, without benefit of

judicial oath, briefs, or argument, how he would decide a par-
ticular question that might come before him as a judge.
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cation ill this case. Having so said, I would certainly

concede that fair-minded judges might disagree about the

matter. If all doubts were to be resolved hi favor of dis-

qualification, it may be that I should disqualify myself

simply because I do regard the question as a fairly de-

batable one, even though upon analysis I would resolve

it in favor of sitting.

Here again, one's course of action may well depend

upon the view he takes of the process of disqualification.

Those federal courts of appeals which have considered

the matter have unanimously concluded that a federal

judge has a duty to sit where not disqualified which is

equally as strong as the duty to not sit where disquali-

fied. Edioards v. United States, 334 F. 2d 360, 362

(CA5 1964); Tynan v. United States, 376 F. 2d 761

(CADC 1967) ;
In re Union Leader Corporation, 292 F>

2d 381 (CAl 1961); Woljson v. Palmieri, 396 F. 2d 121

(CA2 1968) ;
Si7njnons v. United States, 302 F. 2d 71

(CA3 1962); United States v. HoJJa, 382 F. 2d 856-

(CA6 1967) ;
Tucker v. Kerner, 186 F. 2d 79 (CA7 1950) ;

Walker v. Bishop, 408 F. 2d 1378 (CA8 1969). These-

cases dealt with disqualification on the part of judges

of the district courts and of the courts of appeals. I think

that the policy in favor of the "equal duty" concept is

even stronger in the case of a Justice of the Supreme
Court of the United States. There is no way of sub-

stituting Justices on this Court as one judge may be-

substituted for another in the district courts. There is.

no higher court of appeal which may review an equally

divided decision of this Court and thereby establish the

law for our jurisdiction. See, e. g., Tinker v. Des Moines

School District, 258 F. Supp. 1971, affirmed by an

equally divided court, 383 F. 2d 988 (CA8 1967), cer-

tiorari granted and judgment reversed, 393 U. S. 503'

(1969). While it can seldom be predicted with confi-

dence at the time that a Justice addresses himself tO'
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the issue of disqualification whether or not the Court

in a particular case will be closely divided, the disquali-

fication of one Justice of this Court raises the possibility

of an affirmance of the judgment below by an equally

divided Court. The consequence attending such a result

is, of course, that the principle of law presented by the

case is left unsettled. The undesirability of such a dis-

position is obviously not a reason for refusing to dis-

qualify oneself where in fact one deems himself disquali-

fied, but I believe it is a reason for not "bending over

backwards" in order to deem one's self disqualified.

The prospect of affirmance by an equally divided

Court, uiisatisfactory enough in a single case, presents

even more serious problems where companion cases

reaching opposite results are heard together here. Dur-

ing the six months in which I have sat as a Justice of

this Court, there were at least three such instances.*^

Since one of the stated reasons for granting certiorari

is to resolve a conflict among other federal courts or

state courts, the frequency of such instances is not

surprising. Yet affirmance of each of such conflicting

results by an equally divided Court would lay down "one

rule in Athens, and another rule in Rome" with a ven-

geance. And since the notion of "public statement" dis-

qualification which I understand respondents to advance

appears to have no ascertainable time limit, it is ques-

tionable when or if such an unsettled state of the law

could be resolved.

The oath prescribed by 28 U. S. C. §453 which is

taken by each person upon becoming a member of the

federal judiciary requires that he "administer justice

'^ Branzburg v. Ilai/es, In re Poppas, and United States v. Cald-

well, -7- U. S. (1972). Gelbard v. United States and United

States V. Egan, U. S. — (1972). Airport Authority v. Delta

Airliner Inc. and A^ortJicast Airlines Inc. v. Aeronautics Commis-

sion, U. S. (1972).
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without respect to persons, and do equal right to the

poor and to the rich," that he "faithfully and impartially

discharge and perform all the duties incumbent upon
[himl. . . agreeably to the Constitution and laws of

the United States." Every litigant is entitled to have

his case heard by a judge mindful of this oath. But
neither the oath, the disqualification statute, nor the

practice of the former Justices of this Court guarantee
a litigant that each judge will start off from dead center

in his willingness or ability to reconcile the opposing

arguments of counsel with his understanding of the

Constitution and the law. That being the case, it is

not a ground for disqualification that a judge has prior

to his nomination expressed his then understandings

of the meaning of some particular provision of the

Constitution.

Based on the foregoing considerations, I conclude that

respondents' motion that I disqualify myself in this

case should be, and it hereby is, denied.^

7 Petitioners in Gravel v. United States, No.
,
0. T. 1971,

have filed a petition for rehearing which asserts as one of the-

grounds that I should have disquahfied myself in that case. Be-

cause respondents' motion in Laird was addressed to me, and

because it seemed to me to be seriously and responsibly urged, I

have dealt with my reasons for denying it at some length. Because-

I believe that the petition for rehearing in Gravel, insofar as it

deals with disqualification, possesses none of these characteristics,,

there is no occasion for me to treat it in a similar manner. Since

such motions have in the past been treated by the Court as being

addressed to the individual Justice involved, however, I do venture

the observation that in my opinion the petition insofar as it relates

to disquahfication verges on the frivolous. While my peripheral

advisory role in United States v. New York Times, -y^
U. S. -^

(1971), would have warranted disqualification had I been on the-

Court when that case was heard, it could not conceivably warrant

disqualification in Gravel, a different case raising entirely different

constitutional issues.
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Senator Burdick. Also a statement submitted by Mr. Roger K.
Newman, of Brooklyn, N.Y. With reference to the last item, the rec-
ord should show that Mr. Newman has supplied the subcommittee
with copies of the written permission he has received for publication
to this subcommittee of the correspondence included in his state-
ment.

[Statement of Roger K. Newman in full follows :]

Testimony on Judicial Disqualification, Presented By
Roger K. Newman

I should first like to thank the subcommittee for permitting me to testify. I
am a graduate student in Polities at New York University with a deep and
fervent interest in law, especially the functioning and output of the Supreme
Court. With this introductory statement out of the way I would like to present
my remarks.
No responsible commentator would doubt, I think, that an independent judi-

ciary is essential to the American system of government. The judiciary in all
its activities must be unspoiled and untainted by even the slightest taint of
pcandal and corruption. "The place of justice is a hallowed place," said
Bacon, "and therefore not only the Bench, but the footpace and precincts and
purpose thereof ought to be preserved without scandal and corruption." "A
fair trial," the Supreme Court has declared, "in a fair tribunal requires an
absence of absolute bias in the trial of cases."
The Court must be the exemplar of impartiality. "[T]o perform its high

function in the best way," "justice must satisfy the appearance of justice."
"For the proper administration of justice requires of a judge not only actual
impartiality but also the appearance of a detached impartiality."
The disinterestedness of the Court must not be questioned; it must be

above reproach. For "to distrust the judiciary marks the beginning of the end
of society." I trust we have not reached that point. But the problem lies, of
course, with the men who constitute the Court.
Every Justice who sits on the Court approaches each case, it is presumed,

with a free and open mind. But he brings to bear certain preconceptions as a
result of his previous experiences and life style. A judge must wash his hands
of any of these when tackling a case. Difficult it admittedly is, but why are
we to have judges otherwise? It is the duty of a judge to ferret out his domi-
nant unconscious personal motives. The writings of Felix Frankfurter are re-

plete with this warning; his life is testament to it. As Jerome Frank said,
"Democracy must, indeed, fail unless our courts try cases fairly, and there can
be no fair trial before a judge lacking in impartiality and disinterestedness."
". . . [0]ur system has always endeavored to prevent even the possibility of
unfairness."

Thus, in recusing himself in Public Utilities Commission v. Pollack, Justice
Frankfurter commented :

The judicial process demands that a judge move within the framework of
relevant legal rules and the covenanted modes of thought for ascertaining
them. He must think dispassionately and submerge private feelings on every
aspect of a case. There is a good deal of shallow talk that the judicial robe
does not change the man in it. It does. The fact is that on the whole judges so
lay aside private feelings in di-scharging their judicial functions. This is

achieved through training, professional habits, self-discipline and that most
fortunate alchemy by which men are loyal to the obligation with which they
are entrusted. But it is also true that reason cannot control the subconscious
influence of feelings of which it is unaware. When there is ground for believ-
ing such unconscious feelings may operate in the ultimate judgment, or may
not unfairly lead others to believe they are oi)erating, judges recuse them-
selves. They do this for a variety of reasons. The guiding consideration is tliat
the administration of justice should reasonably appear to be disinterested as
well as be so in fact.

This case for me presents such a situation. My feelings are so strongly en-
gaged as a victim of the practice in controversy that I had better not sit in
judicial judgment on it. I am explicit in the reason for non-participation in
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this case because I have for some time been of the view that it is desirable to
state why one takes himself out of a case.

After the case, Justice Frankfurter corresponded with a friend on this mat-
ter :

June 9, 1952.
Hon. FEa.ix Frankfurter,
Supreme Court of the United States,

Washington, D.C.

My Dear Mr. Justice : This time I travelled almost the longest distance I've
ever gone. I had to undergo emergency surgery and was in tlie Flower Fifth
Avenue Hospital for quite a time. I am now convelescLng, moving around cau-

tiously in a limited way. That accounts for the fact that I haven't sent you
the pictures of which I spoke. They are now on their way. My illness also ac-
counts for the fact that I haven't been able to finish the work on your Bran-
deis manuscript

I was interested in the Capitol Transit case and, if I may do so with entire

propriety, I'd like to ask you about your disqualifying yourself in that case.

Some time ago I was interested in disqualifying an administrative ofl5cial in

Pennsylvania. The Supreme Court of Pennsylvania never reached the question
of disqualification because the case was decided on the merits. But in the
course of the case studying the question I came across in re Crawford's Es-

tate, 307 Pa. 102, 160 A.585 at 587, where the Court said that "temperamental
prejudice on the particular class of litigation involved" is one of the "recog-
nized grounds" for disqualification. I had never heard of that ground before or

since, and am still not sure I understand what it means in the context of a

particular set of facts. I wonder if it's possible that your action in the Capitol
Transit case was based on that "recognized ground" for disqualification?
Do please tell me if you want any more or larger copies of any or all of the

pictures taken at your Brandeis dinner.
As always.

Yours most respectfully,
Arthur W. A. Cowan.

Supreme Court of the United States,
Washington-, D.C, June 11, 1952.

My Dear Arthur: I am terribly sorry to hear you have been under the
knife. Heed the wisdom of a fellow who has watched in others the effect of

surgery. No matter how quick the dealing and how confident you may be that
all is as it was, an operation has subtle aftermaths. It takes it out of one un-
beknownst. So go slow.
In our Court each man decides for himself when he thinks he ought not to

sit in a case. Of course a man ought not to take himself out of a case for silly
or pernickety reasons. I didn't know anything about the "recognized ground"
formulated in Crawford' s Estate. What I wrote expresses precisely the reason
why I thought it best not to sit in that case. I had been, loosely speaking, a

party in interest.

The photographs have come and some of them are altogether admirable, par-
ticularly of Justice Roberts. I am asking the Marshall whether he desires to
take advantage, for his collection, of your kind offer to have some larger cop-
ies of some of the pictures.
With good wishes.

Sincerely yours,
Fleix Frankfurter.

I enclose some correspondence between Justices Brennan and Black and Pro-
fessor Edmond Cahn on this matter in the hope it will be of interest to the
subcommittee.

New York University School of Law,
May 19, 196^

Hon. William J. Brennan, Jr.,
U.S. Supreme Court,
Washington, D.C.

Dear Bill : It seems a shame, after some months of silence, that I should
have to tell you that I disagree with your decision to withdraw from the
Marks case. But then "Tender are the wounds of a friend", and besides I

agree with you so often that occasional disagreement is almost necessary.
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It may perhaps alleviate the stricture if I add that I also disagree with
your withdrawing from the Sehnieder case. For years I have preached (not
too successfully) that when a constitutional issue is involved, every justice
owes the country his vote and that the recusatory factors factors applicable to

ordinary litigation can do no more excuse him than they would the President in

performing his constitutional duty as commander-in-chief. I think it absurd to

postulate that a man fit to sit on the United States Supreme Court cannot de-
cide a constitutional issue according to law just because he may have some
personal interest in the outcome or because his former law-partner or son may
argue the case. In non-constitutional cases, I should go along with the tradi-

tional practice, because the Congress can usually remedy an unfortunate out-

come. But where the Constitution is involved, I should contend that a justice
fails in his duty if he abstains from voting unless he is incapacitated or could
not attend the argument.

Someday, sooner or later, I must find the time to publish this contention,
which I have been advancing informally over a period of years. When I do, I

shall not argue that former law-partners, sons, etc. should be disqualified in

any way. Rather I shall argue that if constitutional principles can emanate
from conventions composed of delegates having immediate interests at stake,
they can also emanate from judges whose professional discipline and life expe-
rience have especially prepared them to put bias and affection aside.

With warm and friendly regards, believe me
Cordially yours,

Edmond Cahn.

Supreme Coubt of the United Statbis,

Washington, D.C., May 21, 196^.

Dear Edmond : It's a most powerful argument, magnificently and beautifully
expressed. Hugo, to whom I showed your letter, asked me to express the same
thought on his behalf. He remembers reading some earlier case in which Story
stated your view in explanation of why he did not recuse himself in the case.

Hugo does not remember what the case was. However, Story was not faced
with the congressional policy declaration with which the Court has had to con-

tend since 1948. 28 U.S.C. § 455, 62 Stat. 908 provides :

"Any justice or judge of the United States shall disqualify himself in any
case in which he has a substantial interest, has been of counsel, is or has been
a material witness, or is so related to or connected with any party or his at-

torney as to render it improper, in his opinion, for him to sit on the trial, ap-
peal, or other proceeding therein."

This statute was based on an earlier 1940 statute which did not apply to the
Justices of this Court and did not contain the last clause covering relationship
to a party's attorney. The changes were proposed as part of a general revision
of the Judicial Code undertaken in 1945. The legislative history doesn't dis-

close why Justices of ths Court were included. It does say something but not
much about relationship to a party's attorney. What is says is :

"Relationship to a party's attorney is included in the revised section as a

basis of disqualification in conformity with the views of judges cognizant of

the grave possibility of undesirable consequences resulting from a less inclu-

sive rule."

Several of us since I came here have found it necessary to respect this pol-

icy. Hugo, Bill Douglas, Tom Clark and I have followed the practice of recus-

ing ourselves in cases brought here by law firms with which our sons are
connected.
You indeed make forceful arguments, but we have thought that respect for

the congressional policy is necessarily indicated.
With warmest personal regards, I am

Sincerely,
Wm. J. Brennan, Jr.

New York Univebsitt School of Law,
May 26, 1964.

Hon. William J. Brennan, Jr.,

U.S. Supreme Court,
Washington, B.C.

Dear Bill: Thanks warmly for your good letter of the 21st on recusation.

It presents me with a hard problem, to vnt, shall I or shan't I argue with my
friend at this extremely trying stage of the Court term?
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If you regard § 455 as requiring your withdrawal in the Schnieder case

(much less the Marks case), I really ought to be considerate and avoid further

discussion, at least for the time being. Perhaps I have read too many blue-

books and become myopic. Bill. All I can discern in the section is: (a) a cate-

gorical direction to disqualify oneself if one "has a substantial interest, has
been of counsel, is or has been a material witness", which categorical direction
I believe the justices would have to disregard in any one of the many situa-
tions exemplified by Evans v Gore 233 T^.S. 245; and (b) a summary of the

previous practice obtaining when a justice "is so related to or connected with
any party or his attorney as to render it improper, in his opinion, for him to
sit."

Of course, the operative words "in his opinion" make part "(b)" of the sec-

tion merely potestative. Potestative is what withdrawal for this cause always
was and if words mean anything potestative it remains.
There is a deal more to be said on the constitutional issues, and I'll hold it

for a quieter day. But meanwhile, I just couldn't let the problem dangle from
the hook of §455 ; ifs a twenty-pound problem and §455 looks to me like a
one-pound hook.

Maybe I'll have to give a speech on the subject, after all. Preparing one
would be a fit punishment for disagreeing with you and Hugo.
With bleary eyes for which, alas, neither your martinis nor Hugo's bourbon

can be blamed, believe me
Cordially yours,

Edmond Cahn.

New York Univeesity School of Law,
May 27, 1964-

Hon. William J. Brennan, Jr.,
U.S. Supreme Court,
Washinffton, B.C.

Dear Bill: I need an excuse for writing you again on recusation so soon
after yesterday's letter, and fortunately I have one. You furnished the excuse

by mentioning Hugo's reference to a statement made by Justice Story.
I feel reasonably certain that the case Hugo has in mind is The Venus, 8

Cranch 253 at 287.

To appreciate the force of Justice Story's statement it is necessary to note
that he did not hesitate to sit in the Supreme Court on appeal from his own
determination in the Circuit Court. See Brown v. United States, 8 Cranch 110,

129; The Julia, 8 Cranch 181. Moreover, if my count is correct. Justice Story's
vote was not indespensable to disposition of The Venus because without it the
division would have been three to two.
You will observe that Justice Story, though supporting my position in sub-

stance, does not make the distinction I offered between constitutional and non-
constitutional cases. The Venus was a ease of considerable moment which had
to be decided at a time when war tempers were high. Since Story seems to

have decided a number of prize cases on circuit, we can infer that he felt that
silence in The Venus would diminish the prestige of the majority's determina-
tion. At any rate, if the precedent is important, surely one can argue my the-

sis a fortiori.
This is the only incident that needs to be added to John Frank's splendid re-

search in 56 Yale L.J. 605. I confess to surprise that the distinction between
constitutional and noneontitutional cases does not emerge in John's article.

Perhaps that very circumstance would help me in urging the justices and the
bar to take a fresh look at recusation.

I imagine that you showed Hugo my letter of yesterday. Since today's letter

revolves around his miraculously dependable recollection, I an sending him a

copy.
Oh, what strange ideas we fuse when first we practice to recuse !

Cordially yours,
Edmond Cahn.
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Supreme Court of the United States,
Washmgton, D.C., May 27, 1961

Prof. Edmond Cahn,
New York University School of Law,
New York, N.Y.

DB1A.R Edmond : There's another side which deserves some advocacy, but I am
frankly not able now to give time to its expression. Maybe we'll have a chance
when I am at the Seminar in July.
With warmest personal regards, I am

Sincerely,
Wm. J. Brennan, Jr.

New York University School of Law,
May 27, 1961

Hon. Hugo L. Black,
U.S. Supreme Court,
WasMngton, D.C.

Dear Hugo : Since Bill Brennan has brought you into our correspondence on
the subject of recusation I feel it will convenience you and him to send you a

copy of the enclosed letter.

I can understand that no justice of the Court can reasonably be expected to

take the initiative of espousing the thesis for which I stand. If I believe in it,

the duty is mine to declare and urge it. Consequently, unless you or Bill think

that I am really on the wrong track, that is what I intend to do at the earli-

est opportunity. Any comments of yours would be extremely welcome and—it

goes without saying—would be treated, as confidential, unless you authorize

quotation.
This note gives me a chance to congratulate you warmly and happily on your

opinion in Griffin v. City School Board. It is a truly admirable performance.
Hugo, you certainly scintillate with the GriflSns !

The demands of recent years diverted me from my long-term philosophical
interests and required rather constant preoccupation with issues on constitu-

tional law. Now that so much has been won on behalf of our libertarian prin-

ciples I feel free to return to my own bent. The philosophers have been giving

justice a very bad time and I want to devote the years ahead to defending the

woman I love.

With affectionate greetings to you and Elizabeth, believe me
Your friend,

Edmond Cahn.

Supreme Court of the United States,
Washington, B.C., Ma/y 28, 1964.

Prof. Edmond Cahn,
New York University School of Law,
New York, N.Y.

Dear Edmond : I hadn't had a chance to show Hugo your letter of yesterday
nor talk with him about your very interesting discussion of The Venus. I'll write

you at greater length when I can get together with him.
With warmest personal regards, I am.

Sincerely,
Wm. J. Brennan, Jr.

Supreme Court of the United States,
Washington, D.C, June 1, 1964.

Prof. Edmond Cahn,
New York University,
The Law School,
New York, N.Y.

Dear Edmond: Your letter of May 27th was very welcome, particularly
because I had lost my reference to Judge Story's opinion in The VenUrS, 8

Cranch 253, at 287.

I know of no reason whatever why you should not discuss the subject of

Supreme Court Justices taking themselves out of cases. An article by you
would be provocative and would cause people to think. Perhaps many would
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reappraise their previous views. While the general rule is, of course, an excel-

lent one, there have undoubtedly been cases where judges have gone too far in

Wefusing to participate in a decision on legal points of great importance which
jieeded to be decided. I shall look forward with interest to reading your arti-

Me.
I Thanks for your reference to my Prince Edward County school opinion..
Some communications have come to me on that subject taking a view opposite
to yours in language not altogether pure and holy.
We are very busy.
Elizabeth and I send you and Lenore our best regards.

Sincerely,
Hugo L. Black.

Does the robe transform the man when he goes on the bench? Frankfurter
believed it did if the man in it "is any good." A new judge is not automati-

cally cleansed of all prejudice or immunized, against social pressures. Indeed,
his life experiences remain with him, forever. "When I woke up one morning a
federal court judge," Jerome Frank has written, "I found myself about the
same person who had gone to bed the night before a SEC Commissioner." It

is, therefore, especially important that a newly robed Justice does not impart
his recent experiences into his decisions. To prevent this, I will suggest an
amendment to 28 U.S.C. section 455. Before discussing my suggestion, I shall

consider, briefly, the problems of a new Justice.

Any newly-appointed. Justice, no matter how great his intellectual equipment,
must, in Judge Friendly's words, "go through the form of re-examining the

eflBcacy of every element in the pharmacopoeia." He must think through all his

premises. And, after all this, Justice Douglas had suggested that it takes a
new Justice 10 years to get fully into the "swing" of things on the Court.
Needless to add, I am not impugning in any way any Justice, prior or present.
I am simply stating what some have perceived to be true.

The problem of whether a Justice should sit in a case is especially acute
with a new Justice. It is even more so for a Justice, new or not, who has
worked in the Executive Branch of the Federal Government. As the legal arm
of the Government the Department of Justice is the largest single litigant
before the Court, appearing in more than a third of the cases argued each
year. A Justice who was formerly an oflacial in that Department should
recuse himself in all cases in which he had been involved while working there.
Such was the case with Justices Jackson and White. Such should be the case
with all Justices who were previously officials with the Department of Justice.
The recently adopted Code of Judicial Conduct of the American Bar Associa-
tion states :

Canon 3. A Judge Should Perform The Duties Of His Office Impartially And
Diligently.

C. Disqualification

COMMENTABY

A judge formerly employed by a governmental agency, however, should dis-

qualify himself in a proceeding if his impartiality might reasonably be ques-
tioned because of such association.
The general rule of thumb tliat most Justices have accepted is that one

should abstain from any case with which he has had personal contact, or as
quoted above. A new Justice coming from the Justice Department might
indeed, in my opinion, have his impartiality "reasonably be questioned" unless
he recuses himself. Cases brought during his tenure in that Department will

usually come before the Court. The new Justice might sit; then again, he
might not. It is granted that "[t]he question of when a judicial officer is dis-

qualified to sit in judgment in a iiarticular case is one of the most difficult and
delicate problems in judicial administration" but in Berger v. U.S., the Court
readily admitted Congress' role in effectuating this: ". . . we may say that its

[Congress] solicitude is that the tribunals of the country shall not only be
impartial in the controversies submitted to them but shall give assurance that
they are impartial, free . . . from any 'bias or prejudice' that might distrub
the normal course of impartial judgment."
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To prevent this quandiT which would only result in diminished public confi-

dence in the Court, I suggest that 28 U.S.C. Section 455 be amended as fol-

lows :

No Justice who has previously been an appointed oflScial in the Executive

Branch of the Federal Government shall sit in any case instituted during his

tenure in that appointed position. This provision shall be effective for a period

of three (3) Supreme Court Terms excluding the one during which the Justice

takes his oath of office. If he is appointed while the Supreme Court is in

summer recess, then this provision shall be effective for the following three

(3) Terms.
Time assuages and minimizes the impact of many personal relationships.

Closeness to a litigant might well have an often indiscernible but nevertheless

real impact on a judge's thinking in a case. Distance in time and in intensity

affords a more objective i>erspective.
I realize this is an imperfect answer to a most perplexing problem and hope

that this discussion may iM>ssibly shetl some light on it. What is really needed

are judges with a sense of history, of tradition, of humility, in short, judges
with enlightenetl con.sciences.

Statement of Judge Jonathan P. Robektson

Indiana has, for many years, been regarded as a liberal State when it came to

allowing a change of venue from the judge or the county. With the adoption of

our new rules of civil and criminal procedure, patterned after the Federal rules,

on the 1st of January, 1970, the rule was further liberalized. In that it gives the

parties to a cause of action the right, without showing cause of any sort, to

remove their case from the jurisdiction of a particular judge or from a particular

county.
Quoting verbatim from the Indiana Rules of Trial Procedure, rule 76(1)

says:
"In all eases where the venue of a civil action may now be changed from the

judge or the county, such change shall be granted upon the filing of an unverified

application or motion without specifically stating the ground therefor by a party
or his attorney. Provided, however, a party shall be entitled to only one change
from the county and only one change from the judge."
The trial rule gives—as a matter of right—each party to a lawsuit, without

giving a reason, the opportunity to either move the case to another county or to

have the opportunity of selecting another judge to hear the case.

The mechanics of the system are relatively simple.
In the event the motion asks for a change of judge, trial rule 79 sets forth the

manner in which the special judge is selected.

Except in criminal cases, divorce or annulment actions, and election contests

involving the judge of the court in which the contest is filed, the parties are given
the opportunity to agree upon the new judge. In the three above listed exceptions,
or in the case of an ex parte proceeding, there may be consent given to the naming
of a particular judge.
Absent agreement or consent, the judge before whom the cause is pending,

within 3-days upon notification that there is no agreement, names a panel of 3

persons. The moving party first strikes one, the adversary strikes another, leaving
one who in turn is selected as special judge. The rule requires the striking to be

completed within 2-days. It is not unusual, however, for the process to take place
by means of two or three phone calls, which makes the selection process complete
within a matter of minutes.
The person named has 10-days to be notified of his appointment and appear to

assume jurisdiction. Failure to do so requires a repeat of the previously descrilied

process.
In the event the moving party fails to strike—the court reassumes jurisdiction.

In the event the adversary party fails to strike, the clerk of the court strikes in

his behalf.
When the change of judge is occasioned! by his disqualifying himself, the pro-

cedure works the same way, with the plaintiff first striking, then the defendant,
in the event there is no agreement between the parties.
The rule allows any judge or lawyer duly admitted to practice in Indiana, to

be named to the panel. In practice, in rural counties especially, it is normal to

name three fellow judges from surrounding or nearby counties. I had the oppor-
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tunity, sitting as a trial judge, to act as special judge in twelve different counties

in southeastern Indiana. In the larger counties, such as Marion County—Indian-

apolis—the courts utilize attorneys as special judge on a more regular basis.

Several features of the change of venue system are worth noting.
There is a definite time schedule involved which must be adhered to if the

change is to be granted, wuth one exception.
The exception to the time schedule is when a party discovers a valid reason for

a change of venue and can for a good cause prove it by affidavit and/or evidence
to the court.

The change must be requested, in a civil case, no later than 10-days after the

closing of the issues on the merits, or within 30-days after filing if the case does

not require a closing of the issues.

A change is deemed waived if not asked for if the cause is set for trial prior
to the expiration of the previously mentioned time periods, unless a party
promptly objects.
The court retains jurisdiction for emergency matters, such as restraining

orders, only until the new judge qualifies.
The system of change of venue from the judge for criminal cases is covered by

rules of criminal procedure Nos. 12 and 13. The method of selecting the special

judge is the same as I have previously outlined. The primary difference is the

change must be applied for within 10 days of a plea of not guilty, or within 5 days
after the trial date is set, whichever comes first.

While I have grown up, legally speaking, under this system of change of venue,
and find it to be a worthwhile procedure in many respects, the system does have
its critics. The primary complaint is the delay in bringing a case to trial. And
there are attorneys who do use it in the hopes of gaining additional time prior to

trial. However, if the court requires the parties to adhere to the schedule as set

forth in the court rules, any delay is minimal. The rules also require the moving
party to act expeditiously in perfecting the change. And there are some judges
who consider such a change as a iJersonal insult, but this does not go to the merits
of the system.
One fact must be stressed and that is this system does not give the parties,

absent a mutual agreement where allowed, to select a certain judge or to move
to a certain location, but only to rid their case of a particular judge or place.
Races to the favorable forum are kept to a minimum.
The advantages of the system as I have seen them, from general practice, as a

prosecutor, as a trial judge, and now as an associate justice on the State

appellate court, are numerous, and can best be illustrated by several examples.
An inescapable fact is that judges are human, and as such, susceptible to the

frailties attendant thereto.
In Indiana, where politics are second only to basketball, in the sporting field—

as some of you may have noticed—any political motivation on the part of the

court, either real or suspected, by attorney or client, can be removed from the
case for the mere asking.
There are inevitable personality conflicts that exist between certain lawyers

and judges, and where this does exist the lawyer is rarely in a position to repre-
sent his client on an equal basis with the rest of the bar. I am familiar with a
situation where an attorney was required to practice for almost three years by
filing a motion for a change of judge with the complaint in the case. The reason
for this situation was that the judge did not take very kindly to the attorney
filing an insanity petition questioning the judge's mental health and asking for
his commitment to a nearby asylum. While the attorney did have cau.se for a
change under the more traditional rules, the system employed in Indiana expe-
dited the procedure by not requiring affidavits, a hearing, and the awaiting of a
ruling.
Another situation where a change of judge proves helpful is when the dreaded

syndrome of the "judges-complex" rears its ugly head. I am familiar with still

another situation where a judge of long-standing and good reputation, as often as
not, would go beyond both legal requirements and good logic in trying a case. An
uncontested divorce normally not requiring more than 15 or 20 minutes could turn
into a 2- or 3-hour proceeding.

In each of the above illustrations there are corrective procedures that can be
employed and eventually resolve the difficulties, but rarely quick enough to
relieve a party to a lawsuit then pending.

In situations of this sort, the change of judge rule provides a speedy and effi-

cient protective device for the attorneys and litigants. I am further of the opinion
that it adds greatly to the impression of a fair trial.



194

Another way in which this system affords relief is in the case of a non-func-

tioning judge, the parties can relieve him of the case, and, hopefully, proceed to

the conclusion of their case. One judge near my home was hospitalized for a pro-

longed period of time. Judges from the surrounding counties were selected as

special judges and processed litigation, thus giving productivity to what would
have otherwise been wasted time.

The judge in my county will be spending the month of August at the national

college of State trial judges. During his absence three important lawsuits are

scheduled for trial by special judges. This is still another example.
When there is a new judge on the bench, or in the case of a judge in failing

health, the attorneys have the opportunity to obtain either a more experienced

judge or one who is capable of giving an important trial the attention it deserves.

In short, in our system of trial courts where there is no centralized control

over the judges, the change of judge system can be, and is, utilized to prevent
wasted effort and non-productive time as much as possible with the end result

of speeding litigation to its conclusion. In my opinion, this more than offsets any
claim of delay, if it in fact does cause delay in the first instance.

I have noticed the proposed legislation being considered by this committee con-

tains the language that if the judge has personal bias or prejudice, the affidavit

may be filed asking for a change. Indiana had similar language until the late

1960's. It is my personal opinion that this standard is probably too subjective
to be meaningful, and while in use in Indiana constituted no more than a legal

fiction to be mechanically complied with. By the elimination of this type of lan-

guage in Indiana the rule then accurately reflected the practice, as well as elimi-

nating language that sometimes raised the ire of the judge. In addition, I did not

observe an appreciable increase in the number of requests for change of judge
but instead a sigh of relief among the attorneys.

I am sorry that I do not have any statistics on the frequency that this pro-
cedure is used. It has been my observation, however, that under normal circum-
stances that from 10% to 15% of a judges' caseload will be subject to a motion
for a special judge. If the percentage raises dramatically more than that it is

usually the sign of some sort of diflSculty in that particular court.

There are two" "comfort" features in this system for the judge. About 10 years
ago the Indiana secondary-education system was required to undergo a major
reorganization with the purpose of doing away with many of the smaller mar-

ginal high schools. Many lawsuits, as hotly-contested and emotionally charged as
a mountain family feud, were the result. It was common in these cases for a

change of judge to be taken—simply for the reason of getting him off the hot

spot. Usually the substitution of a more detached legal mind was beneficial in

carrying out the desired legislative intent.

The other feature is that virtually all of the judges I am acquainted with

enjoy the chance to sit on a different bench. Observing new legal ideas and
methods are an important part of the judicial experience. I would not be com-

pletely honest if I didn't add that they all enjoy the $25 pay that goes with acting
as special judge.

In summary, my opinion is that a change of judge procedure adds to the desir-

able impression of fair trial to both the bar and the public. It also can act as a

safety valve to protect against situations which arise beyond anyone's control and
thus smoothes the path of justice.
The procedure can work efliciently and if the court is diligent in requiring the

attorneys to perform as required according to specified time limits, it can rarely
be used as a dilatory tactic.

I hope my testimony has been helpful to you, and I would be pleased to try to

answer any questions you may have. Thank you.

Senator Burdick. The record will also be kept open for Senator

Rollings of South Carolina's introduction of his statement into the

record.

That concludes the hearing, and the meeting is adjourned.
[Whereupon, at 12:15 p.m. the subcommittee recessed, subject to

the call of the Chair.]
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